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GENERAL AND SPECIAL MESSAGES 


GENERAL MESSAGE. 


Executive Orrice, Territory or New Meyico, 
Santa Fe, Dec. 29, 1889. 


To the Council and House of Representatives of the Twenty- 
eighth Legislatwe Assembly of New Mexico. 

GENTLEMEN OF THE AsseMBLY:—It affords me substantial 
satisfaction to be able to say that since the meeting of the 27th 
Legislative Assembly of New Mexico, the condition of the ter- 
ritory has been one of tranquillity, and marked by general pros- 
perity and development. There has probably beenin the entire 
history of the territory no corresponding period during which 
it has enjoyed the same degree of freedom from local turmoil, 
or an equal measure of substantial prosperity and development 
in practically all its ‘nterests, as have characterized the past 
three years; and there is every reason to anticipate “Rs con~- 
tinuance. es 

To one of the great interests of the Territory—the stock 
industry—has come some measure of disaster that has been 
common to that industry in ali the western states and territo- 
ries, though far lighter here than elsewhere—while our mining 
and agricultural industries have taken on a condition of devel- 
opment that has far more than compensated the apparent and 
temporary declension of the stock industry. 


The rigid enforcement of the quarantine law of the last 
session of the Legislative Assembly, while its operation has 
been an apparent hardship in some respects, has effectually 

rotected the live stock from disease, and the equable climate of 
New Mexico has prevented the serious losses from rigid cli- 
matic conditions that have occurred elsewhere. At the same 
time the enterprise and intelligent foresight of New Mexizo 
stockmen is revolutionizing and locating that industry and 


* 
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bringing it into harmony with the interests of settlement and 
development of the unoccupied lands of the territory. Forage 
grasses are being more generally cultivated, to the manifest 
improvement of the quality of beef, and theefforts of stockmen 
have been directed to the attainment of a high standard of ex- 
cellence, till they have produced a grade of stock that ranks 
among the highest in the west. 


Especially in the mining and agricultural industries the 
advancement and development have been of a substantial and 
very gratifying character, surpassing the record of any corre- 
sponding period of our previous history. These two industries 
are destined, and for all time, especially agriculture, with which 
stock raising will become closely blended and a constituent, to 
become and continue the basic industries of the territory. In 
the mining of gold, especially, the development has been excep- 
tional in extent and volume, which, if continued, will tend 
largely to obliterate the present factitious discrimination in 
values of the gold and silver metals as commercial standards of 
exchange. 

In the nature of things, however, as all industries and all 
values are bottomed on successful agriculture, it becomes us in 
all ways and under all conditions to conserve and stimulate that 
industry. To that end, as it is apparent that in large areas of 
the territory any general, prosperous system of agriculture is 
dependant onan equally general and effective system of water sup 
ply and irrigation, a bill was introduced in Congress at its last 
session providing for the admission of New Mexico to statehood, 
and donating a stipulated amount of the public lands in the 
territory to be devoted to the establishment of reservoirs for wa- 
ter storage for purposes of irrigation. As it is not at all prob- 
able that this donation will be made except upon the admission 
of New Mexico to the union, and in order that we may be 
placed at the earliest possible day in possession of that very 
important means of development, as also that we may be able 
to utilize as speedily as possible the usual appropriation of pub- 
lie lands for public schools and the purposes of public educa- 
tion, I suggest that the Legislative Assembly by publie resolu- 
tion memorialize Congress for the prompt passage of the 
measure now pending in the House of Representatives for the 
admission of New Mexico to statehood. It is confidently þe- 
lieved that the passage of this measure, containing these two 
very important propositions, would be the means of very greatly 
stimulating immigration, investment and development. ` 
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Another measure now pending in Congress—the bill to 
provide for the settlement of titles to Spanish and Mexican land 
grants—is quite as essential to the prosperity of the territory. 
Its importance is so apparent to the comprehension of every 
one who has given any consideration to the subject, that no ar- 
gument in its behalf is necessary. It is a matter of such trans- 
cendant consequence to the present and future welfare of the 
territory and all its interests, that no effort should be spared, 
possible for the Legislative Assembly or any citizen of the terri- 
tory to make, fcr its success. It is a matter upon which it is 
entirely proper for the Legislative Assembly to memorialize 
Congress in the strongest terms. The people of New Mexico 
is the party most vitally interested in the methods of that set- 
tlement, and have a right to the supposition that they know best 
what they want, and what is for the best. 


A FINANCIAL SYSTEM. 


I take the liberty of repeating my recommendation to the 
last Legislative Assembly in behalf of the early enactment of 
laws for the establishment of a coherent financial or revenue 
system, whereby taxation shall be made more uniform and col- 
lection imperative, the public revenues classified and systemized, 
and provision made whereby the expenses of the territory ma 
be paid in cash instead of depreciated warrants, and the cost of 
government thus greatly reduced. As essential features of 
such a system I respectfully recommend: 


That the office of county assessor be abolished, and the 
system of district or precinct assessors, to be appointed by the 
respective boards of county commissioners, be established in 
its stead—for the reason that the district or precinct assessor 
necessarily has personal knowledge of property values and of 
the probable liability to taxation of all the property and the 
people of his precinct—that the annual assessments van thus be 
made much more promptly than now, and with greater accu- 
racy and at no greater cost. Under no circumstances should 
the assessor be an elective officer subject to the temptation to 
insufficient assessment in return for political favors: 

That the county treasurer should be the collector of taxes, 
thus avoiding the payment of fees for collection, as now, and 
assuring the saving of many thousands of dollars to the territory 
and the counties now paid ont in useless percentages: 

That taxes be made payable semi-annually, in June’and 
December, with liberal rebate for June payment, and-a ‘reason- 
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able penalty on deferred payments, thus keeping the treasury 
supplied, at all times, with the means to meet its liabilities: 

Create the oftice of county surveyor, whose duty it shall be 
to “accurately survey and mark out and define by metes and 
bounds, and mark the same by natural or artificial objects, and 
number and so make of record in the office of the county clerk, 
every piece, parcel or tract of real estate in the county not there- 
tofore so marked out, platted and deseribed,” and thatthe numbers 
of such tracts of real estate so recorded shall be a sufficient defi- 
nition for the assessment and collection of taxes thereon. 


The purpose of this recommendation is to, restore to the' 
tax lists a considerable number of tracts of land in each county 
on which taxes eannot now be collected, as their boundaries are 
so indefinite that they cannot be sufficiently described to enable 
the sheriff to give a valid tax deed on being sold by him for 
taxes. It would be fair to divide the costs of such surveys be- 
tween the owner of the land, the county and the territory, as 
each is benefitted by such survey. It is believed that the tax 
rolls of the several counties would be perceptibly and perma- 
nently increased by this measure, as many pieces of real estate 
that now go untaxed would be made to pay their fair propor- 
tion of the public revenues: 

Classify the public expenditures and create a special fund 
for each purpose for which the public moneys are to be collected 
and expended, and make specifie appropriations therefor, pro- 
hibiting under proper penalties the diversion of the moneys ap- 
propriated for any one purpose to the payment of the expenses 
of another, at the same time incorporating upon every act mak- 
ing an appropriation a clause ordering the levy of a specific 
tax sutlicient for the payment of such appropriation; that ev- 
ery treasury warrant shall specify the fund upon which it is 
drawn—the name of the person to whom it is issued—the 
amount of the appropriation fur that fund, and the amount of 
the tax levied for the payment of that appropriation. By that 
method every warrant will carry upon its face the specific char- 
acter of the obligation, and the fact that the means have been 
provided in advance for its payment. 

Under a system containing these provisions, it would seem . 
impossible that treasury warrants should ever again fall below 
par, or that they.should fail of speedy and complete recuper- 
ation. 

It would notseem to be necessary to expend any consid- 
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erable time in the preparation of such a system. All the States 
of the Union, notably Ohio, Missouri, Kansas, Colorado, Cali- 
fornia, and others in the west, where the general conditions are 
much as they exist here, have been from twenty to forty years 
legislating upon this subject, and frotn year to year crystal- 
izing into law the experience of- the year before. It may be 
safely assumed that they have embodied into their several sys- 
tems of financial administration—of taxation and revenue— all 
that is valuable that could be gleaned from a generation of 
experiment, of amendment from year to year, and of experience. 
I therefore respectfully suggest, with the view of saving valu- 
able time, and of assuring the consummation of needed and 
effective legislation on this very important subject, that the 
system now in vogue in some one of these States be taken 
and adopted practically as a whole, making only such changes 
as may be necessary to adapt it to the possibly changed condi- 
tions here, and to preserve its continuity with the several feat- 
ures herein outlined, Much valuable time can thus be saved 
for other important legislation, and in the end a better system 
assured. | 

Effective provision for the collection of taxes is an essen- 
tial basis of such a system. The prompt payment of taxes for 
the support of government is one of the first duties of citizen- 
ship, a8 government is instituted for the protection of all, and 
but for which, society as we now value it, would cease to exist. 
The citizen, therefore, who seeks to evade his just meed of that 
general public burden, is dishonest to his neighbor, as that 
neighbor is thus forced to pay more than his fair share; and 
dishonest to himself, in that he thus deprives himself of the 
manly satisfaction of standing even with his neighbors in the 
honest discharge of this common obligation of American citi- 
zenship and of honest manhood. i 


k 


UNTAXED LAND GRANTS. 


As a means for the enforcement of the payment of - taxes, 
the law should provide for the summary sale of all property in 
default, and especially of lands, or so much thereof as may be 
sufficient for the discharge of the tax thereon, of course with the 
usual and fair provision for redemption. But in failure of re- 
demption the tax deed of the sheriff should be absolute, to the 
end that the territory may not be defrauded of its just revenues. 

In this manner, too, may a very desirable end be reached— 
the ultimate breaking up of the great landed estates that now 
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blotch the face of the territory and obstruct settlement and de- 
velopment. Such estates are a continuing menace to popular 
government and to public order—especially when devoted to the 
support and perpetuation of a system of landlordism and ten- 
antry. Iftheir owners can afford to pay their just proportion 
of taxation, as other land owners pay, well and good—the ter- 
ritory has no recourse; but if they cannot or will not pay, let 
them be sold-out as the lands of others are sold, in limited and 
convenient parcels, to those who can and will pay. The coun- 
try, in its-devolopment, and in all its social and economic inter- 
ests, will be vastly the gainer thereby. 

Every acre of land that does not confessedly belong to the 
government and is not exempt by law, should be required to 
pay its proper proportion of taxation, and the man who: claims ~ 
and has the use of it, no matter what the condition of his title, 
should be required to pay his fair rate and amount of taxation. 
If not paid, the county in which it is situate should be author- 
ized by law to bid it in for the taxes provided no other or high- 
erbidder appears. Then, if the title shall be subsequently 
found to be in the government, no one will be the loser, but if 
found to have been in the claimant, the county can sell it and 
give a good title to the purchaser, and all the people have the 
benefit of the taxes collected. Just and equal taxation of prop- 
erty is a fundamental principle and condition of popular gov- 
ernment, without which such government cannot be success- 
fully maintained. 

The principle and practice of land monopoly have obtained 
here through the accumulation of great landed estates in the 
shape of Spanish and Mexican grants, real and fictitious, and 
through the absorption of the public lands in vast cattle ranges 
—miuch of this area, in both cases, obtained by questionable 
practices, as clearly shown by official public records—to such 
an extent as to seriously obstruct the settlement and develop- 
ment of the territory—and that condition is aggravated, and 
the embarrassment to that settlement and development. intensi- 
fied, by the devices too often resorted to by holders and claim- 
ants, to escape their fair share of taxation. 

There are panay three million acres of land in the terri- 
tory, claimed and held as private property, that pay no taxes 
whatever. There is as much more that pays for less than it 
ought to. It is a rule enforced elsewhere, and ought to be here, 
that all real estate, not public property or entitled to exemption, 
or any interest therein or claim oftitle thereto, shall be assessed 


r 


' GOVERNOR’S MESSAGES. Ix 


for taxation at equitable and uniform rates, according to value, 
as other like lands are assessed. Little or no rnvenne is de- 
rived from these vast tracts on the pretext of lack of confirma- 
tion of title by the Government. Yet they are claimed and 
held as private or personal property by parties who have and 
enjoy their entire use and behoof—from which they have the 
power of the law to eject trespassers, and derive substantially 
the same benefits therefrom that they would if holding patents 
from the Government therefor. But under the specious plea 
of lack of such title, though deriving all the useful advantages 
that a contirmation of title could give, these claimants and hold- 
ers refuse to pay the pittance required of thèm for the support 
of the government that thus protects them against trespass, and 
insures to them all the fruits of enterprise, industry and invest- 
ment involved in that protection. 


It is inevitable that this situation must work a wrong in 
one of two ways—either those who cannot or do not seek to 
escape their fair share of taxation are forced to make up the 
deficit thus caused in the public’ revenues, or in a regular, 
yearly increase in the public debt; for neither of which is there 
a shadow of excuse. i 

With the systemizing of the public expenditures in man- 
ner similar, at least, to that I have suggested, together with a 
correction of the extravagant jury exemptions and salary and 
fee systems established by the last Legislative Assembly, and 
with the equitable assessınent of the taxable property that now 
escapes taxation, the resources of New Mexico are ample, with- 
out any increase in our exceptionally low tax rates, to meet all 
reasonable public expenditures and existing obligations. 


REPORTS OF ASSESSMENTS. 


Serious annoyance has been occasioned the. territorial 
board of equalization, and: both annoyance and expense to sey- 
eral of the counties, by the failure of the county board to re- 
port county assessments at the time prescribed by law. There 
should be a penalty prescribed for the failure of the local asses- 
sors to report promptly their assessments to the county boards, 
as the law requires, and also a penalty for the failure of the 
county boards to report to the board of equalization promptly 
at the time fixed inthe law. Promptitude in these respects is ` 
of far greater moment than would appear at a casual mention 
of the fact, as the failure of even one of the named county 
officials is Hable to throw the entire machinery of taxation into 
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confusion and result in unequal taxation, in delays and default 
in collection and in consequent delays and a degree of confusion 
in the payment of pupie obligations and in the general finan- 
cial machinery. Furthermore, the action of the territorial 
board of equalization, fixing a uniform rate of taxation for any 
special class of property, should be placed beyond question and 
competent of enforcement by summary legal process. 


WATER STORAGE AND IRRIGATION. 


In view of the rapid settlement of the territory, now well 
begun and destined from year to year to increase, and of the 
consequent increasing demand for water for purposes of irriga- 
tion, there is a growing need of legislative regulation of the 
water supply. | 

At the last session of the Legislative Assembly an act was 
passed providing for the organization of water companies for 
irrigation purposes, but no provision was made requiring such 
companies to provide for the establishment of storage reservoirs 
upon which to draw during the low water seasons. The result 
is, as a rule, that a number of irrigation ditches have been pro- 
jected to take the water direct from the streams for the imme- 
diate local supply without providing for storage against the low 
water season of the year. In this way the water of the stream 
is speedily exhausted in the immediate locality, and residents 
below, having in many cases a prior right to the water by prior- 
ity of occupancy, aré partially if not totally deprived therof. 

Much friction has already occurred in localities for the 
lack of the establishment of facilities for storage, and there is 
great danger that that friction will ripen into serious local dis- 
turbances unless legislative action is had, both to increase and 
regulate the water supply. That.can be done by requiring 
ditching companies to establish suitable reservoirs for water 
storage at seasons of high water and thus avoid the deprivation 
of prior occupants of lands below. 

It is apparent that the time will soon come, if is has not 
already come, when the territory will be forced to take juris- 
diction of all the running streams within its borders, by care- 
fully and wisely concerted water laws, to the end that the sup- 
ply may be judiciously husbanded, and made attainable in just 
proportion to cultivation, to all the tillable lands of the territory. 

An abundance of water now annually goes to waste that 
might be thus untilized at the season when it is most needed. 
No person or corporation should be permitted to exhaust or 
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even diminish the natural or normal flow of a stream of water 
without making proper provision for storage of the surplus 
water for the supply of all parties who may otherwise be de- 
prived of their fair and needed proportion by such exhaustion 
or diminution. 


PUBLIC SCHOOL SYSTEM. 


There is great need of reform in the public school system 
of the territory. Among the most important of.these needs is 
the creation of the oftice of territorial superintendent of instruc- 
tion. Our present system is in need of a head, from which 
the entire system, throughout the territory, shall take direction 
and management, to insure coherency and effectiveness. 

Every school district is fairly entitled to the expenditure 
of all the money provided by special taxation in that district, 
for educational purposes therein. The school district should be 


authorized, upon a vote of the qualified electors of the district, 


to issue bonds for the construction of school houses therein, and 
every person of lawful age, male and female, should be made 
eligible to vote on all questions in relation to the establishment 
and management of the schools. This proposition I consider 
one of paramount importance to the successful and effective 
administration of any publie school system. The education of 
the children of the community can not be intrusted to safer 
hands than their mothers, for it is they who have most at stake 
in the proper moral and scholastic education of their chil- 
dren, and in the preservation of that degree of public order 
which only such education can best promote and conserve. 


THE JURY SYSTEM. 


The jury law enacted by the last Legislative Assembly, 
though an improvement in some respects upon the system that 
preceded it, has in its operation developed defects not then fore- 
seen. Conspicuous among these is its excessive exemption from 
jury duty. That duty is among the most sacred and important 
of the obligations imposed by the law upon citizenship, and 
one which should be most rigorously enforced. Practically the 
property, liberty and life of every citizen are in a measure at 
stake in the jury room, and the exemptions of the existing law 
are so broad that in a large sense those most competent to safe- 
ly exercise that duty are able to escape its obligations. One 
good result of the present law has been the elimination of the 
professional juror from the panel, but that is all it has accom- 
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plished, while other evils, quite as bad, have developed in its 
operation. One of these is the exemptions referred to, and an- 
other is, as a direct result of that wide range of exemptions, 
the imposition of heavy expenses in the necessity for special 
panels to provide against these exemptions in the completion. of 
the jury lists. It is a question, also, whether the political’ or 
partisan feature’ incorporated upon the present law is not a 
mistake. As a general proposition, no consideration or device 
of a partisan, any more than of a religious charaeter, should in 
any form or manner find place or recognition in the Jury room. 


COMMUNITY HOLDINGS. 


I desire to call the attention of the- Legislative Assembly to 
a large class of deserving people who occupy portions of many 
of the Spanish and Mexican land grants of the territory, whose 
ancestors settled upon them under the colonization laws of Spain 
aad Mexico. There are many thousands of these people. They 
have no defined limits to their holdings. As a rule they oceu- 
py and cultivate the lands in common—residing in plazas and 
cultivating the outlying lands. They have so resided and cul- 
tivated these lands, in some instances, for many generations. 
The grants upon which these holdings are located have, many 
of them, passed by some occult legerdemain of legal transfer, 
into the hands of private owners, and these people are liable to 
great embarrassment if net eviction from homes that contain 
the graves of generations of ancestors. Some law should be 
passed for their protection- --that will provide for the definition, 
by metes and bounds, of their holdings, and fix a limit to liti- 
gation, and thus put them beyond the possibility of eviction by 
those who, through any process of legal jugglery, have converted 
these community grants into private and personal rights of 
a later purchaser and claimant. 


HOMESTEAD EXEMPTION. 


On this subject I can not express myself more satisfac- 
torily than to quote-trom my message to the last Legislative As- 
sembly : i 

«The exemption of a homestead from forced sale has be- 
come an established feature of American social and economic 
organization, and a fixed principle of American jurisprudence. 
This ordinance is in consonance with the humanizing, Christian- 
izing tendencies of human progress and the development of 
the better side of human nature, which inculcates the duty of 


GOVERNOR'S MESSAGES. XIN 


the strong to care for the weak and unfortunate. The logic of 


this ordinance is, not that any man shall be relieved of the 
common obligation of the burdens of government, but that the 
comparatively defenseless and helpless wife and children are 
proper objects of State protection whenever the head of a fam- 
ily may fail, by reason of sickness, misfortune, or otherwise, to 
afford that protection. 

«Then, again, the ownership in fee of a homestead, with 
guaranteed freedom from distraint, constitutes a bond of loyalty 
and conservatism that can be so thoroughly inspired in no other 
way. 
" «There is no loyalty like that of the man who owns in fee 

the roof that shelters his wife and children. Such a man has 
a money interest in the government and becomes instinctively a 
conservator of the public peace and public order. The converse 
‘of the proposition is equally true, that there is little inducement 
to loyal allegiance to a government that fails to encourage and 
facilitate the acquirement and protection of an independent 
homestead to each of its citizens. 

«That freedom from distraint is incomplete so long as 

the homestead is subject to alienation to the state for non pay- 
ment of taxes. I would put it out of the power of the state 
even to evict the family from a homestead, once secured, for 
any cause. Such protection thrown around a family cannot fail 
to inspire in the minds of those born and reared under such a 
beneficent provision, a degree af patriotic, loyal devotion to the 
government guaranteeing it, as to forever assure permanence 
and safety from all inroads of nihilism and anarchism—an as- 
surance which every man owning or managing invested capital, 
of all others, should seek to establish. 

« Tt will also constitute a most effective advertisement to 


the world of the advanced position of N >w Mexico in the human- , 


ities of political, administration, and an' inducement .to poor 
men ambitious to better their condition, to seek homes with us, 
such as few acts of legislation can, give. While it may appar- 
ently temporarily circumscribe the sources of taxation, the ul- 
timate effect will be to vastly increase them by indefinitely 
stimulating development, especially of agricultural product, 
which, after all, is the great source of public wealth and pros- 
perity. 
“In pursuance of the foregoing suggestions I recommend 
. the exemption from every species of taxation whatever—terri- 
torial, county and municipal—and from seizure and forced sale 
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under any process or order of any court, a homestead consisting 
of land to the extent of not more than five thousand square feet, 
together with the buildings and improvements thereon, occu- 
pied and used as the residence-of the family of the owner, with- 
in the limits of any city, town or village, of the value of not 
more than one thousand dollars; and also a homestead consist- 
ing of lands to the extent of not more than forty acres, together 
with the buildings and improvements thereon, occupied and 
used for agricultural purposes and as the residence of the fam- 
ily of the owner, without the limits of any city, town or village, 
of the value of not more than two thousand dollars; all amounts 
exceeding the stipulated exemption, both as to area and value, 
in each case, to be taxable as other property. The necessary 
implements, to a fixed amount, for the carrying on of the vova- 
tion of the owner, and the necessary provisions for the subsist- 
ence of the owner and his family for a given time, and the 
necessary household utensils, in each case to be also equally 
exempt. i 

“The purpose of doubling the exemption of farm property 
as compared with city or town property will be obvious at a 
glance—to encourage people to engage in agricultural pursuits, 
not only because it would tend strongly to stimulate agricul- 
tural development and thus create a substantial and endurin 
basis to all the industries of the territory, and thus to general 
wealth and prosperity, but also because no community is ever 
so free from public turmoil as when a large proportion of its 
members are engaged in agriculture on its own lauds. Cranks 
and isms do not thrive in the presence of a population of rural 
freeholders. 

“Jn this connection and as counterpart to the foregoing I 
also recommend the enactment of rigid laws for the collection 
of debts. There is great complaint among the merchants and 
business men of the territory of the laxity of our laws in this 
respect. The man who refuses to pay a just debt, having the 
means to do so over and above the legal exemption of which 
the creditor has had due notice by the public enactment of such 
exemption, should be forced by summary methods to pay.” 


PUBLIC BENEVOLENT ASYLUMS. 


There is great need of an asylum for the insane of the ter; 
ritory. It is believed that there are as many insane people in 
the territory as there are convicts in the penitentiary, and by. 
reason of their numbers and condition they are liable to become, 
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in fact have already become, a source of annoyance and danger. 
In the interest of humanity, too, they should be collected into 
a safe retreat provided by the the territory, where they will re- 
ceive humane treatment, the community be freed from the dan- 
ger resulting from their roaming at large anl their relatives 
relieved of the burden of their care and maintenance, which few 
of them are able to bear. I trust that no elaborate presenta- 
tion of this matter to the Legislative Assembly is necessary— 
that all that will be required to secure effective action will be 
mention of the fact that the territory has now no such institu- 
tion and that there are comparatively large numbers of insane 
people in our midst requiring and entitled to the care of the 
community. 

It will not be necessary to incur the expense of erecting a 
building especially for this purpose, as the bill now pending in 
Congress for our admission to statehood, which is quite certain 
to become a law without any great delay, makes an appropria- 
tion of public lands therefor, and which, if properly adminis- 
tered, will be ample for the erection of a building which will 
meet all demands for many years to come. 

What is here said of the need of and of the means for es- 
tablishing an insane asylum, applies with equal force to a school 
and asylum for the deaf, dumb and blind unfortunates of the 
territory. + 

TERRITORIAL MINE INSPECTOR. 


I recommend the creation of the office of territorial mine 
inspector. The mining industries of the territory have devel- 
oped rapidly during the past few years, and their prospective de- 
velopment in the future, with the extension of railroads, has 
given that industry, especially coal mining, an importance that 
warrants public supervision for the protection of employes _ 
against accidents that ¢can-not be avoided except through’ the 

most careful scientitic precaution. 

Fortunately none of these accidents have yet oceurred in 
New Mexico, the mine owners and operators, themselves inter- 
ested in the establishment and enforcement of rigid precaution- 
ary measures, having seen and observed their necessity. But 
in the larger development that is now in process, and in the 
increasing numbers of employes and growing competition, there: 
is danger of a slackening of these precautionary regulations, to 
the hazard of human life, in the absence of public supervision in 
that respect. It is better to prevent these casualties by time- 
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ly action, than to wait till action is forced upon us by the 
terrible experience of a mine disaster resulting from continued 
negligence. 


IMMIGRATION. 


I again call the attention of the Legislative Assembly to 
the necessity of providing the Bureau of Immigration with 
adequate means with which to advertise to migrating and home 
seeking people the very remarkable inducements presented by 
New Mexico. It is my judgment that no equal area of coun- 
try on earth possesses the same range or degree of attrac- 
tions to home and health seeking people and to invest-! 
ing capital, in its mines of the precious and useful’ metals 
-—its coal measures—its natural stock ranges—its agricultural 
possibilities—its grand and beautiful scenery, and. its peerlees 
climate, as does New Mexico. But these can have no attraction 
to home seeking people till they know of them, and they can 
and will not know of them without an effort on our part to 
impart to them that information. To accomplish that costs 
effort and money. It is true there is a standing appropriation 
of $2,000 a year for that purpose, but when that is diminished 
by one-third by reason of depreciation of treasury warrants, 
practically the minimum of effect is secured. Other western 
states and territories he ve secured a vast tide of immigration 
and capital by liberal expenditures. We can and ought to do 
the same. 


AGRICULTURAL COLLEGE. 


By an act of Congress of March 2, 1887, it is provided 
that any state or territory having an established agricultural 
college shall be entitled to the expenditure of the sum of $15,- 
000 out of the United States treasury, for the establishment. of 
a United States agricultural experiment station in connection 
with such college. In view of this provision, and of the very 
greatest importance to New Mexico, not only with reference to 
its immediate agricultural interests, but to its stock interests as 
well, it is of very considerable moment that the Legislative As- 
sembly provide for the establishment of an agricultural college 
at some suitable and convenient point in the territory. 


GEOLOGICAL SURVEY. 


* In a country underlaid with mineral wealth of every 
known variety, as we now claim New Mexico to be, a systematic, 
‘scientific exploration may be made very valuable, and a reason- 
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able amount expended in an experimental survey can scarcely 
fail to develop geologic conditions which will be guides in future 
private enterprises that would give certainty of development, 
where, without such guides, would be uncertainty and possibly 
disastrous failure, 

| PUBLISHING THE LAWS. 


Many cases of hardship occur from time to time to in- 
dividuals of the community, from ignorance of the provisions 
of existing laws. To avoid this, I recommend the adoption of 
the custom prevailing in many of the states, of the publication 
of all laws enacted at every session of the legislature, immedi- 
ately upon their final passage, in every regularly published 
weekly newspaper in the territory, such publication to be paid 
for at stipulated uniform rates upon a certificate of publication 
by the secretary of the territory. 

Every citizén has a right to know the precise nature and 
requirements of the laws enacted for his government, and it is 
equally the duty of the governing power to afford him every 
reasonable facility for obtaining that information by the general 
publication of all its acts, such acts totake effect only upon such 
publication. 

Epmunp G. Ross.. 
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- OFFICIAL REPORTS. 


Santa Fe, Jan. 10, 1889. 
To the 28th Legislative Assembly: 

GENTLEMEN: I have the honor to transmit herewith the 
official reports required by law, of the Territorial Auditor, the 
Territorial Treasurer, the Adjutant General, the Cattle Sanitary 
Board, the Capito! Building Committee, and the Territorial 
Geologist. | : i 

The financial condition of the territory, as shown by the 
reports of the Auditor and Treasurer, is not of a satisfactory 
character, and illustrates in a most forcible manner the need of 
radical reform in financial legislation and administration. 

At the convening of the 27th Legislative Assembly, Dec. 
27th, 1887, the funded debt of the territory was $350,000 and 
the amount of outstanding warrants, or floating debt, was 
$203,117.92, making a total indebtedness of $553,117.92. Since 
that date, under the operation of legislation, and failure of 
legislation, of that session, the public debt has increased to 
$762,192, as follows: 


Exxcutive Orricr, Territory or New Mexico, 


Capitol building bonds of 1884, $200,000 
Penitentiary b’ld’g bonds 1884, 150,000 
Current expense bonds of 1887, 150,000 
Capitol contingent fund bonds, °87, - 50,000 


Outstanding warrants to Dec. 15, 88, 212,192 


$762,192 

Showing an increase in the public debt, in two years, of 
$209, 074.08. 

The face value of warrants issuéd during the same time 
was $512,162.72, and the cash receipts of the treasury, (general 
fund), $357,162.72, leaving a deficit of $155,631.09. 

The cost of maintaining the courts, or judicial system of 
the territory, for the past two years, has beer $327,056.26, 
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The excessive fee bills, jury exemptions and increase of 
salaries enacted by the last Legislative Assembly, while re- 
sponsible in large part for this enormous increase in the publie 
expenses, are by no means the sole cause of that increase. The 
average of 25 per cent discouut on Treasury warrants, which 
correspondingly increased the cost of all purchases by the ter- 
ritory, also added materially to this increase in expenses. 

It is apparent that the only and inescapable end of this 
condition of affairs, unless duly remedied, is public bank- 
ruptcy. Our taxes are exceptionally low, but there is no neces- 
sity for an increase. A system of taxation that will fall alike 
upon all the property of the territory and competent of rigid 
enforcement upon all alike, coupled with a radical yet reason- 
able reduction of official fees and other expenditures, would 
speedily recuperate the public credit represented in the terri- 
torial warrant and enable us in due time to 'begin the rapid dis- 
charge of all outstanding obligations. 

It should be borne in mind in making provision for the 
reduction of the expense of our judicial system that the sum 
of more than $160,000 a year, which the courts are now 
costing the territory, is not the full amount of court 
costs laid upon the taxpayer. That is simply the amount 
paid through the public treasury. It may be safely esti- 
mated that the additional fees paid by litigants and all hav- 
ing business transactions with the courts amount to fully a half 
as much more, or in all $250,000 a year, and this is in addition 
to expenses paid by the United States. There are numberless 
and expensive fees and costs paid by litigants to court officials, 
far beyond the value of the services rendered, which demand re- 
strictive legislation quite as imperatively as the same class of 
charges upon the public treasury. When the court costs of 
litigation reach that point where in ordinary cases the fees and 
costs consume tlie amount involved, the situation verges upon 
the point of a denial of justice and makes a resort to the court 
for the settlement of disputes a mockery and a farce. 

The report of the Adjutant General contains valuable and 
important recommendations which I respectfully urge upon the 
consideration of the Legislative Assembly—more especially 
provision for the payment of the certificate of indebtednesss is- 
sued for services in repelling Indian invasions in 1885. These 
amount in all to some $52,000. The services rendered were of 
great value totheterritory and it is apparent that but forthe eall- 
ing out of the militia at that time a vastly greater number of 
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lives of the frontier settlers would have been sacrificed and cor- 
responding values of property destroyed, and the Indian war 
protraćted to the still more serious obstruction of settlement 
and development. The people of the whole territory had the 
protective benefits of that service and should not hesitate over 
the payment of its very reasonable cost. 

The territory must legally recognize these claims before 
any demand can be made upon the general government to re- 
fund the amount; but upon such allowance by the territory it 
will become a legal demand against the United States which 
has been recognized in the case of every state and territory 
which has made the claim, and the territory will doubtless be 
promptly reimbursed upon application therefor. 

Another recommendation of the Adjutant General, which I 
earnestly endorse, is that for the purchase, before passing beyond 
the power of the territory to procure, of the very valuable rec- 
ords of the services of the New Mexico volunteers during the 
war of the rebellion. 

The possession of these records will be of very great value 
to the territory, not only in procuring the payment of these 
services by the general government, but also to prevent the pay- 
ment of a large amount of fictitious and fraudulent claims for 
such services believed to be in existence. 

Deeming it important that the territory should at all times 
maintain a well equipped and organized militia, towards which 
the general government has made provisions for a yearly dona- 
tion of arms and accoutrements, I earnestly endorse the recom- 
mendation of the Adjutant General of a thorough revision and ~ 
strengthening of the present militia law, especially in respect 
to the terms of enlistment and liability to duty. 

The Cattle Sanitary Board makes two suggestions in its 
report, which I deem of sufficient importance to reproduce, and 
to recommend for adoption by the Legislative Assemby, as 
follows:: - 

That the quarantine law “be so amended as to include 
within the district prescribed against, on account of Texas fever, 
that portion of the states of the Republic of Mexico which lies 
between the Rio Grande and the Mexican Central railway, ex- 
tending from El Paso, Texas, to the 26th parallel of latitude, 
and making El Paso, Texas, the port of entry for cattle passing - 
through (and none to be driven in from March Ist to Nov. Ist 
of each year) by rail, coming from any point within said district. 
of Mexico into the Territory of New Mexico.” 
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This amendment is recommended for the reason that jn no 
other way can the evasion of quarantine regulations be prevent- 
ed as to cattle in the quarantined districts on the eastern bank 
of the Rio Grande in Texas. In the absence of such provision, 
Texas cattle from the lower Rio Grande need only to i driven 
across the river into Mexico and thence up into New Mexico, 
to evade the quarantine regulations. 

This would also subject to the quarantine Spe cattle 
from the western bank of the Rio Grande in Mexico, which 
should of right be subjected to fully as rigid quarantine as cat- 
tle from the eastern bank. 

The other amendment recommended is that the scope of 
the Board be enlarged by making it also a bureau of statistics, 
especially of the live stock industry, if for nothing else. With 
its present facilities for collecting such information, the work 
of the Board could be made of great value without adding 
largely to its labor or expense. We have now no reliable means 
for the collection of really valuable statistics of this, character, 
and such work being directly in the line of the duties of this 
Board, its existence would seem to afford a proper opportunity 
and means for the collection of very valuable information. 

In addition to the foregoing recommendations, this seems 
to be a proper time for the suggestion of such modifications of 
the quarantine law as will permit the admission, at all times of 
the year, after proper inspection and under proper regulations, 
of parties who come to the border with a limited number of cat- 
tle, evidently with the intention of permanent settlement and 
citizenship. 

Many cases of hardship of this character have-occurred du- 
ring the past two years, where parties have come to the border 
with their families and household goods and belongings, includ- 
ing their stock of all kinds, with the manifest intent of locatin 
and becoming, in good faith, permanent citizens of the territo- 
ry, but they were not permitted to enter, by reason of the ex- 
clusion of their small herds of cattle under the rigid provisions 
of the quarantine law. It is apparent that a considerable num- 
ber of people, who would have become citizens of the territory, 
have thus been kept out, and settlement and development cor- 
respondingly retarded. l 

The report of the Capitol Building Committee contains one 
special recommendation to which I ask the immediate attention 
of the Legislative Assembly. 
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That is for an appropriation for payment of the necessar 
expenses for the care of the capitol building. The estimate of 
the committee amounts to some $10,000 a year. 

The funds of the committee realized from the sale of the 
capitol contingent fund bonds of 1887 are exhausted, and there 
is now no means for the further payment of the expenses for 
the care of the building accruing since the meeting of the pres- 
ent Legislative Assembly. 

The report of the Territorial Geologist illustrates the bene- 
fits that ‘would accrue to the mining industries of the territory 
from a comprehensive and thorough geological survey. No 
argumentation is needed to prove the general presence and 
great value of the precious and useful metals and minerals in 
nearly all parts of the territory. Mining, both of metals and 
coal, is now, and destined for indefinite years to continue, one 
of the great basic industries of New Mexico, well worthy of 
public official recognition by the creation of a territorial mining 
and geological bureau for the promotion of its development. I 
commend the report to the consideration of the Assembly. 

Epmunp G. Koss. 


DEEP WATER HARBOR. 


Exscutive Orricz, Territory or New Mexico, | 
Santa Fr, Jan. 11, 1889. 


To the 28th Legislative Assembly: 


GENTLEMEN: I have the honor to transmit herewith a 
communication from the Hon. W. W. Griftin, chairman of the 
territorial committee instituted in co-operation with the move- 
ment for the creation of a deep water harbor on the northwest 
coast of the Gulf of Mexico. 


This movement is of vast consequence to New Mexico, 
whose people, with all their interests, will reap greater benetits 
than any others not situate upon the Gulf coast, from the suc- 
cessful agitation of that enterprise. 


Whatever may be said of the propriety of distributing the. 


proceeds of national taxation for the improvement or creation 
of navigable rivers and harbors, there can be no question as to 
the entire propriety and constitutionality ofthe devotion of the 


~ 
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necessary amount of the public revenue to this project—imme- 
diately upon the sea coast and essential to the commercial and 
industrial prosperity of so many of the states and territories of 
the union. o, 

The great area of the public lands now lies upon the west- 
ern rim of the Mississippi valley, in`the valleys and on the 
plains of the eastern slope of the Rocky Mountains. A great 
tide of people in search of new homes has been for many years 
pouring over this vast stretch of practically unoccupied country 
till prosperous and powerful communities have taken the place 
of the Indian, and the buffalo has become a reminiscence in the 


presence of the herdman’s ranch and the farmers bountiful 
tields. a 


But with the development of a surplus of product ‘these 
communities have found themselves andall their interests ham- 
pered by expensive long distance transportation to sea board 
markets, which disability has in turn been supplemented by 
unfriendly revenue and monetary national legislation, which 
causes combined have absorbed a large part of the value of their 
products and crippled and repressed their developing energies 
and cramped these beneficent and inviting conditions. 


At last the public apprehension has turned to a shorter 
line of communication and transportation to the sea board, 
which will reduce by more than a half, the distance and the cost 
of freightage to tide water, and practically bring the markets of 
the world to our door. 

We are now shipping our products two thousand miles to 
the sea board markets, though within seven hundred miles of 
what can be made one of the finest tide water harbors on the 
Gulf of Mexico. 

The tendency of public appropriations has been so long 
and so firmly held to the policy of sectional diffusion in water- 
way improvements, that only a powerful concentration of effort 
on the part of the growing west and southwest will be able to 
effect a change and bring the policy of the government back to 
its original intent and limit in the expenditure of the public 
revenues for the improvement of navigation and the promotion 
and protection of commerce. 

With what will be at a no distant day our great grain fields 
within seven hundred miles of a deep water ocean harbor—our 
vast volume of manufactured product based upon inexhaustible 
mines of coal and all the useful and precious metals—relieved 
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from the burden of an exhausting system of transportation and 
placed in a position to compete successfully in that respect with 
every part of the Union, and vastly superior in the power of 
production, it is difficult to foresee the strides New Mexico will 
make in her development of the commercial activities and po- 
litical power. 

The time is ripe for the beginning of this movement., 
New Mexico will undoubtedby receive the greatest benefit of 
all the interior communities from its consummation, and it is 
therefore eminently proper that she should be foremost in both 
private and public action in its behalf. 

I therefore recommend that the Legislative Assembly, by 
public resolation, take early and emphatic action in memorial- 
izing Gongress for prompt and sufficient appropriations for the 
development of a deep water harbor on the Gulf coast. 

Enmunp G. ‘Ross, 
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LINCOLN COUNTY FENCE LAW. 


Executive Orricz, Terrrrory or New Mexico, )— 
' Santa Fr, Jan. 18, 1889. 


To the 28th Legislative Assembly: 


GENTLEMEN: I have the honor to return herewith Coun- 
cil bill number 23, entitled “An act to explain an act estab- 
lishing a fence law in the county of Lincoln, Territory of New 
Mexico,” without executive approval. 

My reasons for.the disapproval of this bill are: 

1st. That it is directly in the line of special legislation, 
and therefore in contravention of the act of Congress of July 
30, 1886, which ‘provides that :“where a general jaw ‘can’ be 
made applicable no special legislation shall be enacted,” ete. 
It will not be denied that the subject matter of this bill is sus- 
ceptible of regulation by general law applicable to the’ entire 
territory. To call the bill amendatory or explanatory does not 
change its character in this respect. - 

2d. That, admitting the legality of the bill under the act 
of Congress, it is defective in that it makes no provision for _ 
indemnity for the breaking of a defined lawful fence and devas- 
tation of the fields and crops within. Nor does the act of 1884, 

4 
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of which this bill purports to be explanatory, provide any suf- 
ficient or intelligent means for such indemnity. The bill, 
therefore, if operative at all, is discriminative against and to the 
detriment of the farmer, and to the corresponding advantage of 
the cattle owner and herdsman. 

It may be plead that the common law affords redress for 
such damage, but if that be so, there is no occasion for the 
passage of this or any other measure of this character, in addi- 
tion to those now enacted, as they would but add to the already 
redundant verbiage of existing statutes, without adding to their 
rernedial force. 


We are striving to induce the immigration of farmers to 
New Mexico. The development of our agricultural possibili- 
ties is of the first importance to the “establishment of a perma». 
nent condition of general prosperity in all our economic inter- 
ests. Successful agricultural development here underlies and 
must precede the permanently successful development of all in- 
terests and industries. 


Mining, one of our greatest industries, may be made vastly 
more profitable, in fact cannot be prosecuted with a success and 
profit commensurate with its great value and public importance, 
except in conjunction with agricultural development. 


Manufacturing, in all its forms, for which we possess an 
endless variety and volume of raw product—of coal, wood, 
stone, textiles, and all the precious and useful metals—and 
which is destined at no distant day also to be one of our great- 
est industries—ts dependent for its successful prosecution upon 
the fullest development of agriculture. | 


In view of these premises it is apparent that one of the 
first duties of legislation is to encourage, by all possible proper 
methods, those now engaged and coming here to engage in the 
business of agriculture. | 

This bill appears to me to be a departure from and nega- 
tive of that purpose and principle by an unfair discrimination 
that makes agriculture subordinate to cattle raising and in the 
interest of an industry which, though adapted to the conditions 
of the past, is now undergoing radical reorganization in har- 
mony and co-operation with the multitude of vocations and in- 
dustries that mark the higher types of civilized life and 
institutions which have found lodgment and illustration here. 

That improved and improving condition of society, of 
equity and of good neighborhood, will not recognize the pro- 
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priety or the justice of putting upon the farmer the sole bur- 
den, as this bill does, of fencing his fields against the great 
herds of his neighboring ranchmen, any morethan that the cat- 
tle man shall be required to fence up his stock. The two 
parties have equal rights and equal responsibilities and the bur- 
den of protection should be borne by both. 

The obligation of both stockman and farmer is mutual, as 
great on the part of the stockman to restrain his cattle from 
depredation as on the part of the farmer to provide reasonable 
protection for his fields and crops. The fact that the property 

; of the stockman is of a predatory character gives him no prior- 
ity of right or preference in legislation, nor relieves him from 
obligation to restrain that property from depredation. 

The true and equitable solution of the controversy lies in 
a law that shall recognize mutual rights and obligations and re- 
quire both parties to contribute jointly to the cost of sufficient 
fencing and then make both liable, the one to damage without 
recourse for neglect in maintaining a defined lawful fence once 
established, and the other for all destruction of property result- 
ing from the breaking of such a fence by his stock. And such 
a law, to be competent of enforcement in the courts under the 
law of Congress quoted, must be general and applicable to the 
entire territory. : | 

I have thus amplified my objections to this bill, as the 
subject is one of very great moment to all thedeveloping inter- 
ests of New Mexico and by no means confined to any given 
locality.. Agriculture is and must ever continue to be the great 
basic interest and industry of the territory. Its successful 
prosecution constitutes the only permanent foundation of suc- 
cess in all others, and thus in turn the foundation of general 
and successful prosperity to the state. 

eo | | Epmunp G. Ross. 
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EXTRA EMPLOYEES. 


Executive Orrick, Territory or New Mexico, 
Santa Fr, Jan. 19, 1889. 


To 28th Legislative Assembly: 

GENTLEMEN: I have the honor to return herewith Coun- 
cil bill number 31, “An act to provide for certain contingent 
expenses of the 28th Legislative Assembly,” without executive 
approval. 
I find by reference to the reports of the territorial auditor . 
that the cost to the territory of legislative employes for the 26th 
session of the Legislative Assembly (1884, forty days) was $3,- 
595, nor an average of 389.88 per day for twenty employes; 
that for the 27th session (1886-7, sixty days)the cost was $9,- 
O61, or an average of $151, or nearly double that of 1884, for 
thirty-nine employes; and that for the current (28th) session 
with the number of employes provided and at the rates of com- 
pensation fixed in this bill, the cost to the territory for the sixty 
days allowed by congress, will be $14,520, or $242 p day for 
tifty employes, nearly three times as much as the daily average 
of the 26th session, and nearly twice as much as that of the 27th 
session. E . 

The number of employes and their compensation have, it 
will be seen, been largely increased at each successive session, 
though there has been no increase in membership, nor since 
the 26th session any increase in duration of session, till their 
number has reached, for the current session, the extraordinary 
force, including the ten employes provided and paid by the 
United States, of sixty persons to wait upon a membership of 
thirty-six, or an average of more thap three persons to every 
two members of the legislature. l 

Especially in view of the chronic condition of depletion of 
tbe territorial treasury under which territorial warrants are 
fluctuating between 60 and 80 cents on the dollar, and oftener 
GO than 80, and with no apparent prospect of a betterment of 
that condition, the wisdom of the expenditure authorized in 
the pending bill will be seriously questioned by the tax-paying 
publie. 

If the 26th assembly could satisfactorily transact its busi- 
ness by the aid of a force of employes numbering thir. 


persons, including the ten provided and paid by the United 
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States, and costing the territory $89.88 per day, and the 27th 
‘assembly could transact its business by the aid of a force of em- 
ployes numbering thirty-nine, also inclusive, costing $151 per 
day,a reasoning, discriminating, inquiring public, that has these 
amounts to pay, will hardly fail to express surprise that the 
28th assembly, comprising the same number of members, 
should require the services of an enormously augmented force 
of employes numbering sixty persons and costing the territory 
$242 per day. 

As to the employment of officers, clerks, etc., beyond the 
number provided and paid by the United States, it is exceed- 
ingly questionable whether it is not interdicted by act of' con- 
gress. That view is held by the assistant attorney general of 
department of the interior, January 18, 1886, and the act of 
January 19, 1878, is quoted in support of his opinion. 

While it would be manifestly a hardship to confine the ter- 
ritorial legislatures to the number of employes allowed by con- 
gress, and more or less seriously retard the business of the 
body, in view of the rapid development of public interests de- 
manding legislation, yet the law and the official opinion quoted 
render it prudent to confine the force of employes beyond the 
congressional allowance to at least a reasonable number and 
cost, while the condition of the treasury and the rights of tax 
payers constitute an imperative demand that this expense, as all 
others, shall be so limited. 


Epmunp G. Ross. 


CUSTODY OF PRISONERS. 


| Ì a oh a h t ; n 
Exrovrive Orricz, Terrirory or New Mexico, 


Santa Fr, Jan. 21, 1889. 
To the 28th Legislative Assembly: 


GENTLEMEN: I have the honor to return herewith Council. 
bill number 5, “An act relative to the imprisonment-of persons 
charged with crime,” without executive approval. 

Section 1 of this bill provides that hereafter all persons 
charged with crime and awaiting indictment or trial shall be 
imprisoned in the county jail of the county in which the alleged 
crime was committed, at the discretion of the sheriff of sneh 
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county, except upon a change of venue to be taken by the 
prisoner. 

Section 2 inflicts a penalty upon the county retaining the 
custody of a prisoner from another county, as above, by put- 
ting upon it the cost of keeping and maintaining such a pris- 
oner, in violation of section 1. 

Section 3 requires that “any person now imprisionedin any 
county other than the county in which the crime charged is 
alleged to have bem committed, shall, if such proper county 
have a jail of its own, be immediately transferred and re- 
turned thereto.” 

It will be perceived that the effect of this bill will be 
to take away from the courts, as also from the executive, the 
power to remand prisoners from and to any county jail in their 
discretion, whether for safe keeping or any other reason that to 
them may seem sufficient, and to a large degree substitutes for 
the discretion of these two co-ordinate branches of the govern- 
ment, the discretion of the county sheriff. 

In this regard the operation of the bill would be liable to 
prove very mischievous and to not infrequenty defeat the ends 
of justice by measurably taking a prisoner out of the jurisdic- 
tion of the court and placing itin the power of interested or ir 
responsible parties to procure the escape of criminals, 

In this respect the bill attempts to reverse long-estab- 
lished law and custom, and in a manner not conducive to the 
establishment of justice. 

The custody of criminals, under all circumstances, has al- 
ways been very properly lodged in the courts—especially the 
authority to say where and how they shall be confined awaiting 
trial. The courts are the proper receptacle of this authority, 
and for manifest reasons. 

Furthermore, this bill is in contravention of a basie princi- 

le of common law, expressed in the bill of rights of the 
Keeney Code, that “all persons shall be bailed by sufücient 
sureties, except in capital offenses, whereof the proof of guilt is 
evident.” This bill commands that the persons described, with . 
out reference to the nature of the accusation, shall be impris- 
oned,” ete., without recourse beyond certain exceptions named, 
and the right to bail is not one of these exceptions. 

In all general respects this bill subserves no good general 
or public purpose not equally subserved by existing laws on the 
subjects and matters affected and in that sense is useless legis- 
lation. 
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In another sense, however, it is vicious legislation. To 
illustrate its operation and effect: There are now confined in 
the county jail of Socorro county two persons accused of com- 
plicity in the murder of one Dumas Provencher, who was 
killed in the town of San Rafael, in Valencia county, this 
territory, on the evening of Nov. 6, 1888. It is very gener- 
ally believed to have been a political murder, perpetrated for a 
political purpose. Provencher was killed by a shot fired 
through the window of the room which had been used as the 
polling place of that town, in the evening of theday of election, 
and while peaceably witnessing the canvass of the ballots that 
day cast in that precinct. The two persons mentioned as now 
in the Socorro county jail for alleged complicity in that crime 
were ordered to confinement in that jail by the judge of the 
district court on account of the known insecurity of the county 
jail of Valencia county, as also by reason of the known total 
unfitness in other respects of the Valencia county jail for the 
confinement of human beings aceused of crime. 


The immediate effect of this bill would be to remand 
these accused persons from the Socorro county’ jail, where they 
are securely kept and humanely treated, to the Valencia county 
jail, where, surrounded by sympathizers and confederates, es- 
cape would be comparatively easy and speedy, unless securely 
manacled and handcuffed, which has been practiced there here- 
tofore, but which should not be permitted upon any man prior 
to proof-of guilt and conviction so long as it is possible to 
otherwise render his imprisonment secure without such treat- 
ment, in any county jail in the district. 


In view of this immediate effect of the passage of this 
bill in the case related, it is not impossible, if not apparent, 
that the real purpose of the bill may be foreshadowed in that 
circumstance. : F : 


The passage of such a bill in this conjunction, it is need- 
less to say, will not fail to-arouse suspicion that it is an illus- 
tion of making the law to fit the case—a special act for a 
special purpose, and that purpose not the conserving of the 
ends of justice. 


It is at least safe to say that it is better not to disturb ex- 
isting regulations in this regard nor resort to doubtful methods, . 
among which this may certainly be classed. , 


Epmunp G. Ross. 
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THE LIBEL LAW. 


Executive Orricr, Terrrrory or New Mexico, 
Santa Fr, Jan. 28, 1889. 


To the 28th Legislative Assembly: 


QENTLEMEN: I have the honor to return herewith, to the 
house in which it originated, Council bill number 74, “An act 
to define the offense of libel and affix the punishment therefor,” 
without executive approval. 


Libel is published defamation. It has been defined as a 
censorious or ridiculous writing, picture or sign, made with a 
malicious or mischievous intent toward government magistrates 
or individuals. i I 

We must consider what this defamation must be, what the 

unishment, and what may be the defense. It is of the essence 
of libel that, malice enters into the act, but malice will be im- 
plied where the libel is gross, but may also be refuted. Libel 
may be punished criminally by indictment, also by action for 
damages. In some ages of the world the penalty for libel has 
been death, in England at one time by the loss of the tongue. 
But the advanced civilization of to-day. and of this country, 
where one of the paramount purposes of the law is the conserva- 
tion of personal right and the freedom of the individual, the 
rule has come to prevail that “the jury shall have the right to 
determine the law and the fact under the direction of the court, 
as in other criminal cases,” and that as a rule the accused may 
plead the truth in justification. Especially if the alleged libel 
was uttered or published with good motives and for justifiable 
ends, and without malicious intent, the accused cannot be con- 
victed. The establishment of these facts must command ae- 
quittal. This is the law, and must continue to be the law, in 
order to make good the guarantee in the bill of rights of free 
speech and to sustain a free press. To sustain an action for 
libel, therefore, both malicious intent and injury therefrom 
must be proven. 

This doctrine found expression in the bill of rights, or 
fundamental law of the territory, which declares, section. 2588 
‘Compiled Laws, that “every citizen shall be at liberty to speak, 
write or publish his opinion on every subject, being responsible 
for the abuse of that privilege, and no law shall be passed cur- 
tailing the liberty of speech or the press.” 
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Section. 2605 of the same chapter further declares that. “to 
guard against transgression of the high powers herein del ; 
we declare that everything in this ‘bill of rights’ is excepted out 
of the general powers of government, and shall forever rentain 
inviolate; and all laws contrary thereto, or the propositions 
thereof, shall be void.” S 

'Ehis bill is defective and retrogressive, in that in a material 
degree it. reverses these fundamental conditions. That it cur- 
tails the liberty of speech and of the press is apparent and un- 
deniable, and that-it contravenes the interdiction that “all laws 
eontrary thereto, or to the propositions thereof,” is equally ap- 

t and undeniable, and therefore void. 

_ A libel law is of necessity in the nature of infringement 
upon the rights of free speech and a free press. Ft is in that 
sense an impairment of personal liberty, and has no proper 
place, except in most thoroughly guarded forms, in a system of 
popular government where all rights are equal, and where, con- 
sequently, a system of common and unwritten, rather than 
statute law, must in the nature of things obtain in many ma- 
terial respects, under which’ personal traducement becomes a 
sentimrental rather than a corporal offense, punishable fiscally 
rather than corporeally, There is no class of legislation fraught 
with greater danger to the personal liberty of the citizen, and 
in turn to the stability of free institutions, than that for the defi- 
nition and punishment of libel. . 

That this bill is retrogressive, rather than progressive as all 
legislation should be, and that in a marked degree, is evident 
in the fact that the range of offenses to which the truth may be 

lead in justification is limited to four, as in section 22, thus 
leaving a vast range, “all others,” in fact, not specified, in which 
ractically. mere allegation of libel will amount to proof, mere 
accusation to conviction, and the accused, no matter how justi- 
fiable and truthful his statement or publication may have been, 
‘is by this bill struck dumb before his accuser, and subject to 


tine and imprisonment as the vevriest criminal. It would be ` 


difficult to conceive of a more radical or mischievous departure 
from the beneficent system of common and statute law on this 
subject that has grown up with and illustrated the development 
- and progress of enlightened American jurisprudence. . 


It nullifies and makes of no avail the long continued efforts 


‘of courts and legislatures to get above and beyond. the. dictum 
“the greater the truth the greater the libel,” in that the range 
5 
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of cases in which the truth may be shown in justification is so 
reduced as to amount practically to absolute denial. 


It is repugnant to the constitution of the United States, 


Which prohibits the imposition of excessive fines and the in- 


fliction of cruel and unusual punishments. By raising alleged 
offenses that are not even misdemeanors under the common law, 
to the grade of high crimes, and inflicting therefor fines and 
imprisonments corresponding to the latter, and out of all pro- 
portion to the real gravity of the offenses, it clearly transcends 
the spirit and intent of the interdiction of the constitution. 
Section 8 re-enacts and paraphrases the dogma of the dark 


ages, “the greater the truth the greater the libel,” by declaring’ 


in effect that the more perfect the caricature the more libelous 
it becomes, and thus the more obnoxious to the penalties! of the 
law. 

While pretending to remit the finding of penalties to the 
court and jury, it limits their jurisdiction by broadening the 
construction of libel and taking from them the right to a knowl- 
edge of the truth in justification and practically commanding a 
verdict of guilt. - 

No matter how harmless a derogatory wrongful statement 
may be, and though no proof of evil design be made, malicious 
intent to injure is to be presumed and the penalties of libel 
attach. 

These are some of the changes proposed in this bill to be 
made in the law of libel. It is manifest that they are not pro- 
posed in the cause of liberty, human right and good govern- 
ment. 


The law of libel is so well settled that it is respectfully 
suggested it would only be mischievous to disturb it by such 
crude legislation as is proposed in this bill. | 

But it is in its operation and effect with respect to the pub 
lie press that this bill is especially objectionable. 

Itis something more than an aphorism, that free speech and 
a free press constitute the palladium of our liberties. No peo- 
ple can long be free, or deserves to be free, that permits its press 
to be muzzled by legislative enactment. It is only the conspir- 
ator and the wrong doer that has reason to fear the freedom of 
the press. The press may, and as history has shown, does some- 
times go wrong, and, for that matter, so do practically the peo- 
ple under its inspiration, but never from vindictive or vicious 
motives. A mistake is. not alwaysacrime. The surest and 
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safest method whereby to securean impartial, independent press, 
which shall ever be the watehful guardian of tbe public inter- 
ests and the faithful conservator of the publie good, is to leave 
it where it is—unshackled by fretful, technical, absurd restric- 
tions and annoying pains and penalties—to do its perfect work 
in elucidating and illustrating the utility and glory of the Amer- 
ican press, free to praise and free to criticise—“responsible 
only for the abuse of that privilege.” 


When the American people shall have come to tolerate an 
imperial censorship of the press, the incipient conditions of 
which it is proposed to establish in section 10 especially of this 
bill, a long step will have been taken toward a condition of rev- 
olutionary decadence. There is greater danger from too much 
repression than from too much license. Public opinion, not 
restrictive legislation, is the safest censor under free govern- 
ment, and the press has been not inaptly termed the handmaid 
of public opinion. i T 


The press of America far exceeds that of all the world in 
the number of its establishments, in the extent of its circula- 
tion, in the capital invested and in its influence upon public af- , 
fairs. Our laws have been uniformly liberal and promotive of 
its expansion and usefulness. Its voice has been uniformly for 
progress and elevation, for the punishment of wrong doing and . 
the promotion and encouragement of good works, and for the 
stimulation of great enterprises of every character that illus- | 
trate the grandest features of human life and human effort well 
directed. The exceptions. to this are so few that they but prove 
the rule. 


It is largely the American press, under the stimulus of a 
degree of liberty checked only by a responsibility that no statute 
can impose or measure, that has made these ‘things possible— 
that has exploited the realms of nature and of physics, of poli- ` 
tics and society, in their broadest sense, and established a de- , 
velopment here that has made every American cosmopolitan and 
instituted the irresistible forces of revolution and new political 
life in eyery nation on earth. f 


` The despotic rulers of Europe and Asia hate it, for it is`` 
their implacable enemy. The political schemer hates it, for it -` 
is sure to bring his schemes to light and him to disgrace. The 
criminal hates it, for it is worse than a sleuth hound upon his 
track. The ignorant man hates it, for it shames his ignorance. 
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All men who live otherwise than in the broad, open light of 
day, and are ashamed that the world may know of their acts, 
hate the press and pray for libel laws like this. 

Epmunp G. Ross. 


CONSTRUING ORGANIC ACT. 


Exscotive Orrick, Terrtrory or New Mrxtoo, 
Santa Fe, Dee. 29, 1889. 


To the 28th Legislative Assembly. 

GENTLEMEN: I have the honor-to return herewith to the 
house in -which it originated Council joint resolution number 5, 
without executive approval. | 

This joint resolution makes it the duty of the chief clerks 
of the Assembly to particularly note “the day, the hour and the 
minute” of the “final passage” of any law, and to notify the 
presiding officers of the Assembly of any failure on the part of 
the Governor to return a law “within three days from the time 
of the delivery of the same to him.” It also requests the sec- 
retary of the territory to immediately notify the Assembly of 
the filing with him by the Governor of any unapproved bill. 

There can be no objection to the requirement of the clerks to 
make any memoranda as to the passage of bills that the Assem- 
bly may desire. Nor is there any objection to the request 
made of the secretary. That officer will undoubtedly cheerfully 
honor any reasonable request made of him, though outside of 
the range of the duties imposed upon him by law. 

I fail, however, to see the utility or the logic of the in- 
struction to the chief clerks. They do not present bills for ex- 
ecutive consideration, they have no means of knowing and it is 
not within the purview of their duties to know when the three 
days within which disapproved bills must be returned may be- 
gin or end. If this instruction had been given the Committee 
on Enrolled Bills there would have been coherency and force, 
though little logic, in the joint resolution; but ‘in its present 
shape it is pointless and incoherent, and if spread span the 
statute books might not appear creditable to the intelligenee or 
law-making capacity of the Assembly. 

I am constrained to interpose an objection also to the con- 
struction which appears to be given by the joint resolution to 


~ 
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the language of the organic act with reference to the disposal 
of bills. That aet does not say, as this joint resolution express- 
es it, that a bill, if disapproved, shall be returned “within three 
- days from the time” of its presentation to the Governor, but 
“within three days after” such presentation, “Sundays excepted,” 
a manifest difference. 

To attempt to restrict that time by the notation of hours 
and minutes, and parts of days, which appears to be the pur- 
pose of this joint resolution, a practice utterly unknown to leg- 
islative and legal precedent, is therefore not only an attempt to 
abridge the privileges of the executive as a co-ordinate branch 
of the government and of the law making power, but is a vio- 
lent interpretation of the terms and intent of the organic act, 
and also a direct violation of a law of the territory, which is a 
bartothe Assembly against such a construction, and a law which 
can be abrogated only by a repealing act of the Assembly, which 
this joint resolution does not purport to be. 

If the Legislative Assembly desires to abridge or regulate 
the time which the organic act provides that the execative may 
have for the very essential work of considering the acts of the 
Assembly, to the end that he may be able sometimes to protect 
the people from the consequences of defective and mischievous 
legislation, I would very respectfully suggest that the assembly 
try an amending ast for that purpose, as it will be impossible 
to amend the acts of Congress for the government of the terri- 
tories by a mere joint resolution of construction. 

Epmunp G. Ross. 


FORECLOSURE OF MORTGAGES. 


r a i ‘ 3 es 
Executive Orricr, Terrrrory or New Mexico, 
Santa Fs, February 2, 1889. 


To the 28th Legislative Assembly: 

GENTLEMEN : I have the honor to return herewith to the 
House in which it originated Council bill No. 69, “An act pro- 
viding for the foreclosure of mortgages and deeds of trust 
upon real estate,” without executive approval. 

This bill, though not so expressed in its title or on its face, 
is retroactive in its effect and operation, and works an impair- 
ment of existing contracts—a practice specifically prohibited 
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by the constitution of the United States. Section 10 of article 1 
of that instrument, commands that “no state shall pass any ex- 
_ post-facto law, or law impairing the obligation of contracts.” 


There are on record in the several counties of the territory 
large numbers of mortgages and deeds of trust which authorize 
the sale of real estate without foreclosure in the courts, the only 
notice required being public advertisement in some newspaper | 
in the locality. This unquestionably is what the parties to 
such instruinents contracted between themselves at the time of 
the various transactions, and their coutracts should not be in- 
voluntarily annulled without their consent by statute or other 
wise. 


This bill however changes all this and prohibits the sale of 
any real estate by virtue of any mortgage or deed of trust, ex- 
cept upon dilatory and expensive proceedings in court, notwith- 
standing these agreements, and includes contracts already exist- 
ing as well as any that may hereafter be entered into. It would 
therefore operate not only radically to change the nature and con- 
ditions of these agreements, but would add very largely and of- 
ten disastrously to expenses of foreclosure to both parties to 
the agreement, especially to defendants, as the proceeding would 
involve a multiplicity of costs in fees to clerks, sheriffs, attor- 
neys and otherwise, constituting a heavy burden of expenses 
that are avoided by permitting the parties, when both desire it, 
to sell under a power of sale conditioned to their mutual satis- 
faction. 

That a contract providing for the speedy and inexpensive 
collection of debts, secured by mortgage or deed of trust, is a 
valid right which, when vested under existing contracts, can not 

‘by statutes and against the consent of contracting parties, be 
substituted by the expensive and tedious method of a suit in 
court for foreclosure without a violation of this constitutional 
prohibition against the making of laws impairing contracts, . 
seems to be too clear to need extended explanation or argu- 
ment. Pe ay 
The attempt to tix by law the collection of fees in suits 
~~ brought under the statute, regardless of what may have been 
the stipulations of contracts, or what may be deemed fair and 
just in the absence of contract, can not be defended. There is 
no good reason why the compensations for such services should 
not be treated as other services are, and paid for either as 
agreed upon by the contracting parties, or, in the absence of 


ra 
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contract, such amount as they may reasonably be worth, that 
amount to be determined in case of dispute by the courts. 


The bill provides for the enforcement of all mortgages 
and deeds of trust, as well as those now executed as those here- 
after to be executed, by foreclosure by suit in court, and not 
otherwise, and it therefore forbids the enforcement of powers of 
sale in all such instruments hereafter executed, and attempts 
to prohibit the enforcement of such powers of sale in such in- 
struments as have heretofore been entered into between parties 
of this territory and elsewhere. 


Though in most of the states and territories, powers of 
sale inserted in mortgages and deeds of trust by the parties 
thereto are favored and enforced, with occasional statutory 
directions as to the notice of sale thereunder, such provisions 
being, in favor of a fair and reasonable notice of the time, place, 
or manner of sale, it is doubtless within the province of the 
legislature to define for the people of this territory a rule of 
action as to the method of enforcing mortgages and deeds of 
trust for the future, as then, parties desiring to contract in that 
form maybe advised of the force and effect to be given by law 
to that dass of contracts. In such cases all parties to such 
contracts would be fully warned of the legal effect of the instru- 
ments executed, and no one would have just cause of complaint, 
if the law of which they had or might have had full notice was 
duly executed. 


Yet a general legislative policy permitting our citizens to 
acquire and dispose of their individual property by voluntary 
contracts as they may deem proper is better and more in har- 
mony with the spirit of our institutions than to seek by statute 
to regulate or hamper such acquisitions and disposals.. 


The serious defects of this bill are however not so much in 
its provisions for the future as in its attempt to annihilate con- 
tracts already made. As before stated, a large number of mort- 
gages and deeds of trust containing valid powers of sale and 
securing large sums of money have been executed in good faith 


_ under the laws of the territory. It would therefore seem to 


— follow as an undeniable conclusion in honest business methods 


and good morals, that as to such voluntary contracts, they should 
be enforced as they were freely and solemnly made under seal. 
To deny this right of the contracting parties to full benefit of 
the security contracted for and its speedy and inexpensive en- 
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forcement in accordance with the terms upor which the trans 
actions were entered inte, would be a species of repudiation of 
liability by contract, which, if it could be legally enforced, 
would seriously impair the credit of the territory. 


Let it be once understood that the law-making power of 
New Mexico has the disposition and the power to destroy any 
of the securities for investments already contracted for, and the 
capital of the money centers awaiting investment and which it 
is so desirable we should invite into our territory to aid us in 
the development of our great natural resources will never cress 
our border. The strongest guarantee and invitation to inyest- 
ing capital is good faith. When that is destroyed no other in- 
ducement can take its place. 

Epmunp Q. Ross. 


THE FINANCE BILL. 


Executive Orrice, Terrirory or New Murxco, 
| Santa Fr, Feb. 8, 1889. 


4 a 
To the Council of the 28th Legislative Assembly: 


GENTLEMEN: I have the honor to announce that I have 
this day approved Council bill number 66, “An act relating to 
the finances of the Territory of New Mexico,” and filed the 
same with the seeretary of the territory. 

Permit me to tender to you, and through you to the House 
of Representatives, and to all the people of New Mexico, my 
sincere and cordial congratulations upon the successful enact- 
ment of this measure. It may be properly regarded as one of 
the most important and beneficent acts of legislation that has 
ever characterized the legislative history of this or any other 
territory. In some respects it is materially in advance of the 
usual systems of financial legislation. That it will constitute 
the beginning of a distinctive era of advancement in our history 
and of improvement in our economic conditions, and with marked. 
effect for the good of the territory and all its interests, I am 
entirely confident. 

‘Fhe gentlemen who have so successfully interested them 
selves in ite passage have well earned the thanks of their con- 
stituents and of all the friends and well wishers of New Mexico. 

Evmunp G. Ross. 


4 
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PUBLIC HIGHWAYS. 


Exrovrıve Orricr, TERRITORY or New Mexico, 
Santa Fe, Feb. 6, 1889. 


To the 28th Legislative Assembly. : 

GENTLEMEN: I have the honor to return herewith to the 
House in which it originated, Council bill number 110, “An 
act to amend an act entitled ‘An act to provide for the public 
eee ” approved March 29, 1884, without executive ap- 

roval. 

The only material respect in which the present law on this 
subject is sought to be changed is in the assertion of the pro- 
vision that, in case of the non-performance of the required labor 
on the roads, or non-payment of the road tax prescribed, the 
party so delinquent shall be liable in double the amount of such ` 
tax “and costs, and in case of failure from any cause whatso- 
ever to pay such fine and costs, he shall be contined in the 
county jail for a period of ten days.” 

Under the present law the failure of performance of the 
obligation specitied makes the delinquent amenable to simply a 
civil suit. In this bill it is made a felony punishable by im- 
prisonment—in itself an instance of questionable legislation. 

There is no question that the existing act on this subject 
needs revision and amendment, but the emendation proposed is 
not in the proper direction. l 

For instance, the failure to perform work on the public 
highways may often occur from necessity for the immediate 
care of crops, or from sickness, or from absence from the 
neighborhood; but these sutħicient excuses for non-perform- 
ance are not to be admitted under this bill; nor is the person 
subject to road tax permitted even toemploy a, substitute, nor 
is a reasonable notice in advance required of the supervisor to 
the person commanded to perform such labor. These are es- 
sential prerequisites to the enforcement of any law on this 
subject. 

Above all, the road-tax worker is entitled to reasonable no- 
tification of the time at which he is repuired to work out his 
tax, in order that he may accommodate his arrangements there- 
to, or to secure substitute therefor, if he so desire. 

The act of 1884, section 1285, Compiled Laws, provides 
that any person liable to road tax must perform two days work 


on the road every year, or pay in lieu thereof at the rate of $1 
: 
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per day for exemption from such labor. An-act was passed at 
the present session, providing that as to persons confined in jail 
for non-payment of fines, their imprisonment should be rated at 
$1 per day for such fine. 

This bill, however, imposes an imprisonment of ten days 
for the non-payment of a tax of two dollars, or five days’ im- 

risonment for each dollar of tax. Incarceration in the county 
jail for ten days is the inescapable penalty for default—no mat- 
ter what the unavoidable occasion for that default. The law 
should be consistent, at least. 

To those who are engaged in profitable business and have 
the means to pay their tax without inconvenience, this is’ a 
small matter. But to the thousands of people who are pressed 
for the means to defray current expenses of daily life it is a 
very serious matter. While such have no right and can not 
expect to escape the burdens of a government which protects 
them, that government has no right to take advantage of their 
poverty by imposing upon them impossible conditions, which 
it does: when it requires the performance of a publie duty with- 
out due notice, and admits of no reasonable excuse for delay in 
performance. 

Good roads are essential to the promotion of communica- 
tion between city and country, and contribute to the comfort, 
pleasure and prosperity of each. The law should be reasonably 
rigid for the enforcement of the necessary provision for their 
maintenance; but when the law makes temporary inability from 
any cause to perform the required service or pay the indemnity 
in lien—taking no cognizance of the circumstances or condition 
of the delinquent—a crime punishable by fine and imprison- 
ment, and that imprisonment out of all proportion to the of- . 
fense, it goes too far. There are other and ample means for the 
procurement of this service without the assertion and exercise 
of despotic power, illustrated in the prison cell. 

Epmuunp G. Ross. © 
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` TO AMEND LIBEL LAW. 


Santra Fr, Feb. 11, 1889. 


To the 28th Legislative Assembly. 


GENTLEMEN: I have the honor to return herewith to the 
House in which it originated Council bill number 136, “An act 
to correct an act entitled «An act to define the offense of libel 
and affix the punishment therefor,’ ” without executive ap- 
proval. | 

This bill is, in fact, an amendment to and enlargement of 
the libel act recently passed over the executive disapproval, but 
inasmuch as it purports to be but a correction of an accidental 
omission in that act it may properly be treated as an integral 
provision and portion of that act—an omission now sought to 
be supplied in theform of a supplemental act whereby the pur- 
pose and intent of the original act is more clearly expressed and 
detined, and that purpose and intent is in no sense the allevia- 
tion or modification of the rigors of the original act, but rather, 
and that in a somewhat marked degree, an intensification of the 
vicious conditions in that act sought to be established for the 
curbing, if not the absolute suppression of free speech and a 
free press, for that would be the inescapable end if the mani- 
fest purpose of that act could be once established in its full 
force and effect. 

It is undeniable that this act is primarily aimed at the 
press, but in the apparent purpose of its inspiration to exploit 
every avenue and device whereby that object may be more 
effectually.accomplished it is made to reach and fall upon, and 
with crushing effect, absolutely innocent and’ defenseless par- 
ties. Ei i a | 

To illustrate: A statement derogatory to any citizen of 
New Mexico may be-published in a newspaper in a neighbor- 
ing state. That statement may be entirely truthful and sup- 
ported by the sworn testimony of well known and reputable 
citizens. Yet the newspaper publishing such derogatory, 
though truthful, statement cannot be sold over the counters of 
any newsdealer in the territory if the newsdealer is aware of 
the publication therein of such statement. If his clerk, even, 
shall sell a copy of such paper not only such clerk but hisemployer 
also is liable to all the pains and penalties of libel imposed by 
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this measure and both are estopped from proving not only their 
own innocence of malice or intent to libel, but also the truth, or 
probability of the truth, of the statement. 


Even a newspaper publishing the speech of a member of 
the legislature, in which that member shall have used opprobri- 
ous language toward, or to have made discreditable and dam- 
aging statements of any person, inside or outside of the legis- 
lature, such newspaperis liable to the penalties oflibel, no matter 
ra the statements or the opprobrious language be true or 

alse. 


And- then, to illustrate the lack of that even handed fair- 
ness and courage characteristic of the American, and especially of 
western American personal intercourse and controversy, the 
originators of this measure seem to have studiedly protected 
themselves against replication to their own assaults upon the 
press and the private character of citizens, by providing in sec- 
tion 20 that “no statements made in a legislative or judicial 
proceeding, whether true or false, although made with intent to 
injure and for malicious purposes, comes within the definition 
of libel.” 

Thus the inevitable tendency of the act will be to discour- 
age public discussion of men and measures, and thus to put a 
premium upon ignorance and servility. 

A letter between two business men, a report rendered to 
the stockholders on the private affairs of a corporation, ora social 
letter written in contidence, may result in a criminal prosevution 
involving severe penalties; and althongh the defendant should 
show that he acted in perfect good faith upon reasonable grounds, 
he would still be liable to a fine and imprisonment under this 
act, and his condition is not relieved though he may be able to 
show that his statements were in fact true. 

When the newspapers discuss the qualifications of candi- 
dates for office, and the official conduct of public officers, the 
matters are of public interest, as distinguished from items of 
news and gossip which excite mere curiosity. The public has 
a right to be informed upon these matters, and they clearly con- 
stitute a legitimate field for discussion. The subject which this 
act disposes of so summarily has been discussed, examined and 
considered by some of the ablest judges in America and Eng- 
land, and the modern cases hold that it would be contrary to 
justice and enlightened policy to make the editor’s guilt or inno- 
cence depend merely upon his statements of fact, and that it is 
more consistent with principle and good sense to hold him not 
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liable where he has acted with care and good faith, and upon 
facts and circumstances upon which it was reasonable to con- 
elude the existence of the facts published. 


By the usual rule of interpretation an express mention of 
some things, by implication expressly excludes those not men- 
tioned, and an application of it to sections 7, 9, 13, 14, 15, 19, 
21 and 22 of the act, would cut from the body of our law many 
rules which have hitherto secured substantial justice. It is an 
attempt to codify, but it possesses all the vices of bad codifica- 
tion, which could arise only from ignorance, haste, or inappro- 
priate expression. 

The objection to the amendatory bill under consideration 
is that it intensifies these characteristics of the original act, and 
thus makes that act still more obnoxions to public policy and to 
| every sense of fair dealing between man and man. 


If I may be permitted to depart from the usual conven- 
tional phraseology of official papers, I can characterize this act 
only as a “gag law,” subversive of the right of free speech and 
of a free press—in consonance with the dark ages of long past 
centuries—utterly inharmonious with the enlarged and en- 
lightened ideas of the nineteenth century and of American 
liberty. i 

And this amendment more than is in keeping with the 
retrogressive tendencies of the original act, as it strengthens 
and intensities the vicious animus and repressive tendencies of 
that act, and punctuates the backward movement which that act 
attempts to inaugu rate Its purpose and effect is to call a halt 
in the onward and upward march of the human amenities 
through which humanity, age by age, has grown purer and bet- 
ter fitted for freedoom and freer government and a higher type 
of political institutions—that has demonstrated the sacredness 
and the grandeur of the individuality of the citizen, in contra- 
distinction to the absorption of the individual in the mass, to 
be governed only as the peons of a governing class. 

Laws like this have no place ina political system, the 
mainspring of which is an educated, intelligent, well regulated 
American public opinion, that asserts and maintains the equal 
rights and equal responsibility of every citizen before the law 
—the freedom of speech and the freedom of the press, two ele- 
ments that constitute the enduring bulwark of American liberty 
and American greatness. 

Epmunpn G. Ross 


= 
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TO MORTGAGE Borr OF MINORS. 


a 


Exrcurrve Orrice, TERRITORY or New Mexico, 
: Santa Fr, Feb. 12, 1889. ` 


To the 28th Legislative Assembly. 


GENTLEMEN: I have the honor to return herewith to the 
House in which it originated Council bill number 142, “An 
act to authorize the mortgaging the property of minors,” with- 
out executive approval. 


4 


i t 

My objection to this bill is that it is not sufficiently pro- 
tective of the rights of minors. Under the existing law the 
minor is protected in the sale of his inheritance against a dis- 
honest conveyance of his estate by his guardian in his power to 
enforce a reviewal of such sale by the courts, where great inad- 
equacy of price could readily be corrected; but that recourse 
against his being defrauded, in a foreclosure sale, under a 
mortgage regularly executed, and the sale under it regular on 
its face, is doubtful, and opens a wide door for frand difficult, 
if not in many instances impossible, to prove. Under such a 
law a guardian may dishonestly mortgage his ward’s estate in 
collusion with the mortgagee, for the express purpose of sac- 
rificing such property for a trifle of its real value, and under a 
forced sale thus strip the minor of his property in such strict 
conformity with the forms of law, and in a manner so hard to 
establish as fraudulent, that the courts would be powerless to 
give relief. 


If the bill made provision for a right of redemption by the 
minor upon reaching maturity, so that he might protect him- 
self against defaults of a dishonest or even .careless and neg- 
lectful guardian, in frauduently or only carelessly suffering his 
estate to be sacrificed, the bill would not be so objectionable. 


As to the expediency of some proper provision whereby a 
minor could have the benefit of his patrimony for purposes of 
needed education and subsistence during minority, there can be 
no doubt but it would be far better to leave the whole matter 
where it is, rather than hazard the loss of the entire patrimony 
of the minor, including, as well, the loss of education and the 
means of subsistence. 

Unless, therefore, the bill can be so changed as to protect 
the minor against the corrupt and fraudulent sale of his estate 


~ 
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under a which, in its present form, it fails to do, the 
minor is far safer and better off under the present law. 
Epmunp G. Ross. 


WOMEN IN SALOONS. 


Executive: Orrick, Terrirory or New Mexico, 


Santa Fx, Feb. 12, 1889. 


To the 28th Legislative Assembly: 


GENTLEMEN: I have the honor to return herewith to the 
House in which it originated Council bill number 108, “An act 
to prevent women from entering saloons for the purpose of 
drinking therin,” without executive approval. 

The title of this bill is misleading. - While it declares 
its2lf tobe an act to prevent women from entering saloons for 
the purpose of drinking therein, it goes further and prohibits 
them from going there to earn an honest livelihood, as many 
do and are forced to do by the keen competition in crowded 
localities for employment. Practically every city in the coun- 
try affords illustrations of this fact. ‘To shut off this or any 
other resource of honest employment would but narrow the op- 
portunities for labor and increase the outward pressure into 
crime, and widen and strengthen, instead of repressing, the ten- 
dencies to dissolute and criminal life. 

This bill is not only useless legislation, but it is legislation 
in a vicious direction, in that it presupposes that women are 
something less than rational beings as compared with men and 
must be hedged about with statutory enactments to keep them 
from degradation and vice. 7% ~ 

The time has gone by, in this county at least, when women 
were considered a lower order of humanity, lacking in reason 
and judgment, with no defined rights, no place in the body 
politic and needing man-made laws to keep them within the 
walks of rectitude, propriety and safety. _ 

The spirit of the time and of our institutions and the pub- 
lie polities of America combine to establish a broadening and 
elevating sphere for women and to make her the equal of man 
in all public and socialrights before the law. She is no longer 
a toy, a slave or a nonentity, but has become a moral, social and 
political force—recognized as, such. everywhere, and. to that 
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force is the world largely indebted for its wonderful advance- 
ment in the amenities of life and the amelioration of human 
conditions that have characterized human progress and become 
the glory of the age in which we live. 


The spirit and effect of this bill is to weaken her self-reli- 
ance, and with that her independence and power for self-help- 
fulness and usefulness. Under the inspiration of American 
civilization, progress and development, she has reached that 
point where she no more needs the protecting shield of the law 
to keep her within the bounds of rectitude and propriety than 
does man himself, and no law should be permitted that seeks 
or has the effect to circumscribe her independence or diminish 
her power of self reliance. 


In view of the wide range of vocations and employment 
that have in the past generation been thrown open to women, 
and in view, furthermore, of the moderation, wisdom and suc- 
cess, and the great benefit to themselves and to the world, with 
which women have exploited this wide field of vocation and 
employment, the discrimination established in this bill between 
the sexes becomes at once invidious, retrogressive and hurtful. 
American civilization has worked a revolution in the relations 
of the sexes in business and publie life that no legislation or 
statutory enactment can turn back. Any vocation that is honest 
and honorable to men is also and equally honest and honorable 
to women, and any that is dishonorable to woman is equally so 
to man. 


Epmunp G. Ross. 


COUNTY FUNDING BILL. 


Executive Orricr, Terrirory or New Mexico, 
Santa Fe, Feb. 18, 1889. 


To the 28th Legislative Assembly: i 


GENTLEMEN: I have in my hands for consideration Coun 
cil bill number 93, “An act to authorize the funding of county 
indebtedness, and for other purposes,” and before taking exec- 
utive action thereon I desire very respectfully to suggest the 
incorporation upon the bill of certain amendments which seem 
to me to be necessary to the more satisfactory accomplishment 
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of its beneficent purposes. To permit opportunity for the 
timely consideration of these suggestions of amendment, I re- 
respectfully request that the Assembly officially recall the bill 
for that purpose. The amendments I desire to suggest are as 
follows: 


In the first section, at end of sixth line, after “1889,” 
strike out the words “said counties are also authorized and em- 
powered to refund any bonded indebtedness, with interest there- 
on, where the same can be done under the provisions of this 
act, so as to enable such county or counties to refund at a lower 
rate of interest than is now being paid upon such bonds.” 


All the valuable purposes of this section are as fully ac- 
complished without this portion as with it, and its only effect 
will be to ‘unnecessarily intensify an issue that exists in but one 
or two of the connties of the territory, and to no good results. 


The bill is in all general effects and purposes an excellent 
measure, and ‘it would be bad policy to permit its operation to 
be marred by the establishment of frictions that are unnecessary 
and avoidable, and that can accomplish no good purpose. 


Amend the fourth section by striking out all words re- 
quiring the payment of interest on outstanding warrants pre- 
sented for conversion into bonds, from the first to the fifteenth 
line, inclusive, so that the section shall read as follows: 

“Section 4. At any time after this act shall take effect and 
be in force, the holder or holders of any warrant or warrants 
outstanding on the 1st day of July, A. D. 1889, amounting to 
one hundred dollars or more, may apply to the probate clerk 
and ex-oflicio county clerk of said county for bonds of the kind 
hereinbefore described, in exchange for such warrants, dollar 
for dollar. The county, commissioners of such county shall 
thereupon execute such bond or: bonds and ‘deliver the same to 
the holder of such warrants upon the delivery of the same for 
the purpose of such exchange; and for any balance of such war- 
rants so presented for exchange of any amount less than one 
hundred doliars, the board of county commissioners shall issue 
to” ete. : 


The requirement to compute and fund interest on warrants 
from the date of their issue is made mandatory upon the county. 
It should be left discretionary—to the joint option of debtor 
and creditor, as is the matter of funding in the first instance. 
It would be unjust to the county to require it to fund several 
years of interest on a warrant at any per cent above its face 
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value, which, as a rule, has cost the holder but from 40 to 75 
per cent of its face, and after the county has already suffered a 
corresponding loss by that depreciation, by the issue of addi- 
tional warrants to cover and make good that depreciation to the 
holder. It would increase the indebtedness of the counties by 
from 8 to 10 per cent, and practically cost all that might be 

ained from the lower rate of interest secured in the refund- 
ment of the bonds. | 


To illustrate: A party presents a given amount of warrants 
to be converted into bonds. He has either purchased the war- 
rants or they have been issued to him, at their cash, not their 
face value. That cash value has varied from 40 to 75 cents on 
the dollar. He now comes forward and turns them over to the 
county at the rate of 100 cents on the dollar for a 6'per cent 
bond. He ought to be satisfied with that, without asking the 3 
per cent interest commanded by the bill for the next thirty 
years, though he may not have held such warrant a halfor a 
quarter of the time on which he would receive that interest. 
The retention of this provision would work great hardship to 
every county in the territory, and to a degree render nugatory 
the otherwise beneticent provisions of this bill. 


Strike out the 11th section for the reason that the intent of 
the section seems to be to determine in advance and against the 
county, the legality of a class of existing county indebtedness 
now in litigation and to legislate that question out of court, to 
take out of the jurisdiction of the co-ordinate judicial branch of 
the government the adjudication of a question that belongs ex- 
clusively to that, and not to the legislative or executive de- 
partments. } 1 

It adds nothing to the force of the bill. It legislates upon 
a doubtful question, will intensify friction, and its effect if re- 
tained can be only mischievous without accomplishing any good 
purpose. 

Some provision should be incorporated upon the bill for 
funding the school indebtedness in like manner as is provided 
for funding county indebtedness. This is quite as sacred an 
obligation as any other class of the public indebtedness, and 
should receive the same if not greater consideration. The pub- 
lic schools have suffered, even more seriously than any other 
branch of the public economies, in the financial confusion 
which this bill seeks to correct. Good public policy would in- 
dicate that this essentially valuable branch of public polity. 
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should be treated with at least the same consideration as is ac- 
corded to the other branches of the publie administration. 


Trusting that the Legislative Assembly will in its wisdom 
and its desire for the highest promotion of the public interest 
appreciate the propriety of these suggestions of amendment to 
the bill under consideration, 


I am, very respectfully, 
Epmunp G. Ross. 


SOLICITOR GENERAL BILL. 


Exercurive Orrice, Territory or New Mexico, 
Santa Fer, Feb. 13, 1889. 


To the 28th Legislative Assembly: ° . 


GENTLEMEN: I have the honor to transmit herewith to 
the House in which it originated Council bill number 114, “An 
act with reference to the offices of Solicitor General and District 
Attorneys,” ete., without executive approval. 

The conspicuous and manifest purpose of this bill isto take 
from the executive all power to appoint territorial officials—a 
power conferred by the laws of Congress constituting the or- 
ganic act of the territory, and exercised by him without ques- 
tion from any source from the organization of the territory in 
1850 to the present time. The bill is thereforenot only uncon- 
stitutional in its operation, but revolutionary in its purpose and 
effect, and: would be ‘inoperative if: finally passed into the form 
of law. pe ok A Eo o a , 

The only method whereby this purpose can be accomplished 
by the Legislative Assembly lies in the total abolition of the 
offices in question to be affected by this bill. No subterfuge 
of calling the’ offices or their incumbents by different names or 
terms, as is attempted, can avail to change their nature or in- 
enmbency. They are still territorial offices and the incumbents 
territorial officials. Nor can any evasion or juggling with words 
change the emphatic language or clear intent of the law of Con- 
gress’with reference thereto. 

The Legislative Assembly has the undoubted power to 
abolish any of the territorial offices, or all of them, if it shall 
so Ghoose. But that is the only method whereby it may de- 
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stroy the power of executive appointment. The expedient of 
recreating the same officials under another name, clothed with 
the same functions and invested with the same power and re- 
sponsibilities and practically the same salaries to be paid out 
of the public treasury and the same fees to be paid by litigants, 
does not make them any the less territorial officials, nor their 
appointinent any the less subject to the same provisions of the 
same organic act. 

The Ist section of the bill repeals the act creating the 
office of attorney general and in terms vacates and abolishes that 


ottice. 


The 2d seetion creates the officeof Solicitor General butin- 
vests the incumbent with precisely the same duties,, functions 
and responsibilities and practically the same emolunients that 
pertained to the office-of Attorney General. It in all respects 
recreates the office of Attorney General; under another name 
and fm ther illustrates the animus that runs through and per- 
meates the entire bill by providing that the office shall remain 
in abeyance until the 1st day of October, 1889, at which date 
it is apparently hoped the personality of the executive author- 
ity of the territory will have been changed. 

The 5th section of the bill redistricts the territory for 
district attorneys, very properly increasing the number of 
that class of officials, and provides for their election by the 
Legislative Council and the certification of their election by the 
President of the Council. 

Leaving aside, for the sake of the argument, the propriety 
and legality of this method of appointing this class of officials, 
the assumption by the Council of the sole power of their selec- 
tion is, to say the least, inconsiderate of the equal right of the 
House of Representatives and neglectful of the dignity of that 
body as a co-ordinate branch of the legislative department of 
the government—a branch that represents far more generally 
and directly, at least in numbers, the popular will in the selec- 
tion of local officials. If is an assumption of authority that 
belongs to one house as much as to the other, and, furthermore, 
in this case is an assumption of a superior judgment that the 
facts do not warrant. : 2 

One clause, particularly, of this section is exceedingly in- 
definite and unintelligible. In establishing and defining the 
districts of the several district attorneys, the enumeration con- 
cludes with this provision; “And the one now provided by 


See 
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law for the 2nd judicial district, who shall hereafter act as the 
district attorney only for the counties of Bernalillo and Va- 
lencia.” l : 

Does this mean to legislate into office for the next two 
years the present district attorney for the 2nd judicial diftrict? 
If so, it is objectionable as an infringement upon executive au- 
thority and obnoxious to public policy. All legislative appoint- 
ments contemplated in this bill are un-American and not in 
harmony with that union of executive action and legislative ap- 
proval which characterizes our system of government, and from 
which it is unsafe to depart. 

The same section provides that “the President of the 
Council shall give the District Attorney elected by the Council 
a certificate thereof, which shall be his authority to act and dis- 
eharge the duties thereof.” 

This certificate is in effect, and to all intents and purposes, 
a commission, as it is “his authority to act and discharge the 
duties” of his office. It is an attempted investiture of a mem- 
ber of the legislative branch with an important function of the 
executive branch of government, and therefore unconstitutional 
and inoperative: 

Section 1841 of the U. S. Revised Statutes specifically 
provides that the Governor shall commission all Pe ee who 
are appointed under the laws of the territory.” It is therefore 
not in the power of the Legislative Assembly to vest that func- 
tion in any other official or branch of the government. 

A. lawful commission carries with it the power to exercise 
the duties of the office to which the recipient is commissioned, 


and no attempt at evasion by calling it “a certificate of election” | 


and issued by other than executive authority, can clothe the re- 
cipient with the functions of office, or take from the Governor 
the power to appoint by the issuance of such certificate or com - 
mission. ‘The authority to issue a commission carries with it 
and includes the power to appoint. It is in itself the essence 
of appointment, and none but the executive is authorized to is- 
sue such commission. By clear implication all others are pro- 
hibited the exercise of such authority. l 

By another law of the United States, section 1857, Revised 
Statutes, it is provided that l 

«All township, district and county officers * * * shall be 
appointed or elected in such manner as may be provided by the 
governor’ and legislature of each territory, and all other officers 
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not herein otherwise provided for, the governor shall nominate 
and, by and with the advice and consent of the: legislative 
council of each territory, appoint.” 


The intention of congress by section 1857 is apparent 
upon its face. The officers who may be appointed or elected 
without the nomination of the executive are classified in that 
section as “township, district and county officers,” thus clearly 
indicating that the Metriet therein referred to is a subdivision 
of a county, and that the officer appointed to such district 
only, might receive his appointment without the concurrence of 
the Council. It is evident that by that act of congress that 
class of officers, and officers of counties, were intentionally elas- 
sified differently from those who act for the whole territory and 
may properly be designated territorial officers. Indeed it is not 
disputed that a territorial officer must, under that section, be 
nominated by the governor, and cannot otherwise be designated 
to act as such officer. | 


The office of Attorney General, or Solicitor General, asit is 
proposed to call him, is a territorial and not a township, dis- 
trict or county officer, and when we consider the fact that con- 
gress has invested the legislative branch of thé territorial gov- 
ernment with ample power to provide by law for filling any va- 
cancy that may occur in a township, district or county office 
without legislative concurrence. ‘and has withheld such power 
as regards territorial offices, and instead thereof has o. 
by express law how such territorial offices shall be filled, it fol- 
lows, by unavoidable implication, that the territorial legislature 
has no power to provide by law any other or different mode of 
filling a vacancy in the office of Attorney or Solicitor General. 


It being apparent that the duties of an official, and not the : 
name by which he may be designated, must determine whether 
that official be a territorial officer, whose nomination must 
come from the governor, or a township, district or a county 
officer, who may be appointed or elected without such nomina- 
tion, it seems too plain for serious contention that the power 
vested in the executive by the organic act to nominate a territo- 
rial auditor, treasurer or attorney general, cannot be distroyed 
or abridged by naming such auditor, treasurer or attorney gen- 
eral of a district, and vesting him with power to act for the 
territory as a whole. 


If that be conceded, then the provisions of this bill, fixing 
the duties of the district attorneys, leave no doubt as to 
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where such officials should be classified. They act for the ter- 
ritory as a whole, prosecute and defend in its name, and are 
paida fixed salary out of the territorial treasury. They are, 
therefore, territorial officers, and such officials as the legislature 
cannot lawfully provide shall be designated as officers in any 
other manner than as provided by. the organic act—that is, by 
the governor. p 

If there were any doubt of the correctness of this position 
as to the district attorneys provided for in all the districts aside 
from that composed of the counties of Santa Fe, Rio Arriba and 
San Juan, there can be none as to that district. By the bill 
the attorney for that district is attempted to be vested with all 
the powers heretofore exercised by the Attorney General of the 
territory until the appointment of a Solicitor General, and that 
such an officer, with purely territorial duties to perform for the 
- whole territory, cannot be disguised under any name so effectu 
ally that he cannot be recognized in his true character as a ter- 
ritorial officer, is certain. — 

Section 11 of the bill also contains an objectionable pro- 
vision in that it provides a penalty if any officer shall “consult” 
with a defendant. This would prevent consultation by a prose- 
cuting officer with a prisoner charged with crime, though such 
consultation might be for the purpose of advancing the ends of 
justice, such, for example, as consultation with one of several 
criminal defendants for the purpose of obtaining evidence to 
insure conviction of his accomplices in crime. 


Altogether, the bill is an anomaly in legislation—crude in 
diction and vicious in intent—that intent solely the subservance. 
of personal and partisan ends, and by means never before at- 
tempted in the, history of constitutional government—revolu- 
tionary and demoralizing in its tendencies, and subversive of all 
established axioms and methods of well regulated and orderly, 
political administration. 


Epmunp G. Ross. 
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OVERSTOCKING CATTLE RANGES. 


Executive Orrior, Terrtrory or New Mexico, 
Santa Fe, Feb. 13, 1889. | 


To the 28th Legislative Assembly. 


GENTLEMEN: I have the honor to return herewith to the 
house in which it originated, Council bill number 140, “An act 
to prevent the overstocking of cattle ranges,” without executive 
approval. 


Section 1 of this bill prescribes the method whereby pos- 
session of the public domain can be acquired—simply by ap- 
propriating and stocking a range thereon. 


Section 2 provides for the protection ‘in such possession of 
persons who have so appropriated and stocked a range on the 
public domain. 


These two sections, taken together, combine to establish a 
possessory right, the infringement of which, in certain forms, 
is made punishable by fine and imprisonment. 


To make a law which prescribes a method of taking pos- 
session of any portion of the lands of the United States, and 
then to provide for the punishment of trespass thereon, is to 
legalize that possession and thus create a possessory right so far 
as.it is in the power of the territory to do so. 


A possessory right in the soil is thus guaranteed by the 
territory in contravention of the organic act, section 1851, Re- . 
vised Statutes, which declares that “No law shall be passed in- 
terfering with the primary disposal of the soil.” 


To further illustrate this point we will suppose that the 
Legislature were to pass a law giving to persons of any other 
class of the public industries—agriculture, for instance—the 
similar right to take possession of any desired area of ‘the 
public domain of the United States” by “appropriating and 
stocking” it with farming implements and work cattle, and 
horses and cows instead of range cattle, without the consent of 
the United States, and then provide for the protection of such 

ossession against trespass by punitive laws. Would it be 
contended for a moment that such a law would be valid? Yet 
it would establish a precisely similar conditiou to that contem- 
plated by this bill. 
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If the Legislature can give possession and use of the pub- 
lic lands in the one case it can with equal legality and pro- 
priety do so in the other. 

This bill is therefore so much in the nature of an attempt 
at the “primary disposal of the soil” as to make it exceedingly 
doubtful, if not dangerous, legislation. 

This alone would seem to be suticient to establish the in- 
validity of this bill, but there is a still more serious economic 
objection. The passage of this bill into the form of law would 
tend to discourage the immigration of farmers to New Mexico. 
It would be public notice to that class that practically all our 
available public lands have been set aside to be occupied as cat- 
tle ranges—that the claimants of these ranges are authorized by 
law to occupy and possess unlimited and undefined areas of the 
public domain and call them their “ranges,” with power to 
eject trespassers by fine and imprisonment. 3 

The effect would be to exclude from vast regions of New 
Meaico, so long as the law should remain in force and effect, 
the school house, the church and organized society as they are 
known in the higher conditions of American life and American 
civilization. 

Į fully appreciate the need of protection to the legitimate 
stock industry of the territory against the roving, predatory and 
irresponsible cattle men and herders from other states and ter- 
ritories, who are here to-day and there to-morrow—anywhere to 
obtain temporary subsistence for their stock without cost to 
themselves and to escape taxation—but that protection cannot 
be obtained through violation of the fundamental law of the 
territory and ought ‘not to be through the discouragement of 
agriculturąl development. The hope of New Mexico is in the 
encouragement, not discouragement;, of her agricultural indus- 
tries. aa 


Epmunp G. Ross. 


CHANGE OF VENUE. 


Executive Orrick, TERRITORY or New Mexico, 
Saxta Fg, Feb. 16, 1889. 
To the 28th Legislative Assembly: 
GENTLEMEN: I have the honor to return herewith to the 
house in which it originated, Council bill number 89, «An act 


in relation to change of venue,” without executive approval. 
F , 
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The first section of this bill is mandatory that “The venue 
in all civil and criminal cases shall be changed * * * 
when the party moving for a change shall file in the case an 
affidavit of himself, his agent or attorney, stating that he be- 
lieves that such party cannot obtain a fair trial in the county 
wherein the cause is pending,” for certain reasons assigned, 
supported by the oaths of two disinterested persons that they 
believe the facts stated therein to be true. The court cannot 
inquire into the reasons for that belief, nor the merits of the 
affidavits, but must grant the change, giving the territory or 
the prosecutors no opportunity to file counter afiidavits or to 
_ show cause why the change should not be granted, or any dis- 
cretion to the court; and this rule applies to every grade of 
criminal as wellas civil cases. 

It compels the court to grant the motion for a change as a 
matter of right, whatever the reason for the belief, or practic- 
ally, inthe absence of any reason therefor, though in fact the 
court may know the affidavit of belief may have no foundation 
whatever, and be entirely destitute of merit and irresponsible. — 

The provision of the bill, contained in the 3rd section, to 
change a cause to the district court of such judicial district, 
sitting for the trial of causes arising under the constitution and 
laws of the United States, “which court is hereby given juris- 
diction to try all causes so removed,” is seriously objectionable, 
for the grave reason that if the jurisdiction of this court is re- 
stricted by the organic act to causes “arising under the consti- 
tution and laws of the United States,” the exercise by the terri- 
torial legislature of the power to confer upon such court a wider 
jurisdiction than the laws of Congress have conferred, is more 
than questionable. : 

The organic act of the territory (page 150 Compiled Laws) 
provides that “the said territory shall be divided into three ju- 
dicial districts, and a district court shall be held in each of said 
districts by one of the justices of the supreme court. * * = 
The jurisdiction of the several courts herein provided for, both 
appellate and original, * * * shall be as limited by law, * aka 
and each of the said district courts shall have and exercise the 
same jurisdiction in all cases arising under the constitution and 
laws of the United States, as is vested in the circuit and district 
courts of the United States. 

It is thus shown that the organic act provides for judicial 
districts and district courts. That act also provides that these 
courts shall have and exercisé the same jurisdiction in all cases 
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arising under the constitution and laws of the United States as 
is vested in the circuit and district courts of the United 
States. 

The law thus appears to define with exactness what class of 
cases can be tried by the district courts, when sitting for the 
trial of United States causes, and a specific limitation of their 
jurisdiction. If that be established it must clearly follow that 
the territorial legislature can not change the same by enlarging 
or restricting that jurisdiction. 

That these courts have not jurisdiction of the class of 
cases that are intended or expected to be brought before them 
is implied by the provision of this bill vesting them with that 
jurisdiction. The lauguage of section 3 is that “such change 
of venue shall be made * * * to the district court of such ju- 
dicial district sitting for the trial of cases arising under the con- 
stitution and laws of the United States, which court is hereby 
given jurisdiction to try and, determine all cases so removed.” 

It is thus evident that if the “cases so removed” are not 
triable in the circuit and district courts of the United States they 
are not triable in these district courts, and that the attempt to 
give them such jurisdiction by act of the territorial legisla- 
ture is futile, and this being apparently the main purpose of 
the bill, it contravenes the organic act and is therefore inopera- 
tive. 
| The question naturally arises, Why does the bill seek to 
vest in these tribunals, when sitting as United States courts, a 
power which the laws of Congress do not give them, but by 
fair implication intentionally witholds from them, and which 
they do possess when sitting as territorial courts? Why can 
not the ends of justice be subserved in these tribunals sitting 
as térritotial’ courts as effectually as when sitting as United 
States courts, especially with the larger jurisdiction as to local 
affairs as territorial courts? These are questions that will be 
asked in case of the final passage of this bill, from motives far 
removed from idle curiosity. 


But this bill is defective and obnoxious from other consid- 
erations than these. It gives to a criminal or to a party in a 
civil action the right to a change of. venue, absolute and prac- 
tically regardless of reasons. ‘This will be productive of much 
mischief in practice and oftentimes, and as a rule, ut serve to 
defeat theends of justice by continued delays and expense con- 
sequent upon repeated changes of venue on the one hand and on 
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the other of great hardship to parties prosecuted from malicious 
motives and insufficient causes. This class of suits, as well as 
others, could be called to trial in portions of the territory dis 
tant from the home of the defendant and through frequent 
changes of venue taken by the prosecution, tedious delays, costs 
of court and expenses of traveling, finally weary him into sub- 
mission. i 


v 


To illustrate: Suppose a man is served with an ejectment 
suit from land which he occupies and of which he believes him- 
self to be the rightful owner. The prosecuting claimant can in- 
stitue suit in the proper county—then take a change of venue 
from one county to another till the means of the defendant are 
exhausted and he is forced to abandon the unequal struggle; or 
he may be forced into the United States court and then by sum- 
mary process into prison under this bill, and one who perhaps 
had. in comparison, not a shadow of title in the land, becomes 
the possessor through the financial inability and the peculiar 
provision of this bill, of the far more probable owner to defend 
his right. 


Every man in the territory occupying a home, or a dis- 
puted grant, no matter what the nature of the title to such 
grant might be, could in this way by harrassing prosecution, be 
finally evicted and robbed of whatever value he might be pos- 
sessed of in such bome, and he would be utterly without re- 
course in law. That is precisely what this change of venue 
and enforcement of trial in the United States court not only 
might, but mostcertainly would, do in many cases. 

The courts of this territory have had experience of the 
mischievous operation of laws providing for forced change of 
venue. Prior to 1884 the absolute right to a change of venue 
was provided by law, though in far less objectionable form, than 
this, and from which resulted most serious abuses. _ Attorneys, 
by drawing affidavits declaring against a number of counties, 
would secure atrial in some county where their clients had 
special advantages, or where they could contest the juries. 
Even when this did not occur, a change of venue became a part 
of the public proceedings in defense of every criminal. Delay, 
if it could be procured, was likely to produce a dispersal of wit- 
nesses, or a forgetfulness of facts, which lessened the chances of 
conviction, 4nd when all other means of delay failed, recourse 
was always had to a change of venue. The counsel for defense 
produced the affidavit which no criminal ever refuses to make, 
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and the court was powerless to prevent the change and conse- 
quent delay, though it were patent, that the reason alleged for 
the change was groundless and a mere subterfuge for delay. So 
notorious became the abuse of this privilege that in 1882 the 
legislature unanimously changed the law and made a change of 
venue discretionary with the court, and that is the existing law 
which this bill now proposes to displace, as did a somewhat 
similar bill to this, introduced in 1884, but failed of passage. 

Taken all in all, this bill is an uncalled for and dangerous 
' departure from the system of jurisprudence as recognized in 
all the states of the union, and marks the beginning of a period 
of retrogression in the history of the territory instead of a 
period of enlightened development and progress. 
Epmunp G. Ross. 


— a 


ALIEN INVESTMENTS. 


Exxrcurive Orrice, TERRITORY or New Mexico, 
Santa Fr, Feb. 18, 1889. 
| 


To the 28th Legislative Assembly: | 
GENTLEMEN: I have the honor to return herewith to the 
House in which it originated, without executive approval, 
House joint memorial number 13, in relation to the law of Con- 
gress prohibiting alien investments.in real estate in the terri- 
tories, and praying Congress -“to repeal or so amend the said act 
as to permit, invite and encourage the investment of foreign 
capital in all classes of property in the Territory of New Mex- 
ico, and, particularly to invite and encourage such investmentin 
the development of the mineral resources of the:territory.” 
That portion of the act of Congress passed March 3, 1887, 
of which this memorial prays the repeal or emendation, is ag 
follows: ‘That it shall be unlawful for any person or persons 
not citizens of the United States, or who have not lawfully de- 
clared their intention to become such citizens, or for any cor- 
poration not created by or under the laws of the United States 
or of some state or territory of the United States, to here- 
after acquire, hold or own real estate, so hereafter acquired, 
or any interest therein, in any of the territories of the United 
States.” 
_ My objections to alien land ownership iu this country were 
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briefly set out in my annual report to the Secretary of. the In- 
terior in October, 1886, prior to the passage of this act by Con- 
gress, in which I said: 

“Some portion, at least, of the friction that has occurred 
in this territory during the past year has arisen out of the arbi- 
trary assertion of rights on the publie domain, which in no 
sense belunged to them, by persons who possessed not even the 
common rights of American citizenship. There can be no rea- 
sonable objection to accord all common rights to persons of 
foreign nativity, but they should be required, before asserting 
or asking those rights, to subject themselves to the common 
obligations also of American citizens. The absorption’ and 
ownership of the lands of the country by an alien element ow- 
ing no obligations of allegiance to the government.cannot but 
be an element of local turmoil and of public weakness and dan- 
ger. Ownership of the soil is an attribute and element of 
sovereignty which the government should not permit to pass 
into the control of any class not owing it allegiance.” 

The importance of maintaining the present law and the 
danger’ in its repeal is especially applicable to New Mexico. 
The tendency of alien land ownership is to the accumulation of 
great estates, maintained, as they must be, by a system of ten- 
antry, at once promotive of aristocratical conditions and antag- 
onistic to and subversive of American industrial economy, 
American society and American government. Such a system 
cannot but breed servility in the tenant and in every way work 
mischief—morally. industrially and politically. 

In the absence of this congressional interdiction a large 
yart of the territorial area of the west would in time be domi- 
nated by the baneful influence of a system of tenantry and of 
foreign ideas of the social economies and of polities. , 

It is undeniablethat the moditieation of the act of-Congress 
so as to admit of foreign investment in mining properties would 
be a very important present personal advantage, and alse, to a 
degree, publie benetit. But in time that present benetit would 
as certainly be vastly overshadowed by the public disadvantages 
which it would bring in its train. It is not good public policy 
to seek temporary easement by opening the door to what would 
inevitably result in public calamity. 

Epurxp G. Ross. 


| | 
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PENITENTIARY BILL.‘ * 


Execorive Orrice, Territory or New Mexico, 
Santa Fr, Feb. 21, 1889. 
To the 28th Legislative Assembly: — l 


GENTLEMEN: I have the honor to return herewith to the 
house in which it originated, Council bill number 137, “An act 
to provide for the maintenance, government and police of the 
penitentiary, and also the mode of employing the officers and 
employes, and fixing the pay of the same,” etc., without exée- 
utive approval. 

The general provisions and purposes of this bill are good, 
and with the elimination of certain features hereinafter indica- 
ted, some of them at direct variance with the organic act, some 
of them vicious, and all of them unnecessary, there could be no 
reasonable objection to its enactment. 

A very pernicious feature of this bill is that which sane- 
tions and authorizes the establishment of a system of convict 
labor, in open, undisguised, public competition with the free 
labor of the territory. This sanction and authorization perme- 
ates and characterizes a large part of the bill, being conspiecn- 
ously set out in sections 29, 39, 40, 41 and 59. The provisions 
of these sections are as follows: 7 

“Section 29. The superintendent shall employ such num- 
ber of convicts in making such improvements (on the peniten- 
tiary) as said board may deem advisable, and shall employ the 


remainder of the convicts as shall be most advantageous to the . 


territory or the penitentiary: Provided however, that he shall 
classify the convicts, and if it shall be in the interest of the 
penitentiary or the territory to hire gut the labor’ of the coni 
victs to be worked under the control of the superintendent, he 
may hire out such labor with the consent of the board of peni- 
tentiary commissioners.” 

“Section 39. The superintendent, under the direction of 
the board of penitentiary commissioners, may hire out the labor 
of the convicts to the best advantage, but in no case shall a con- 
vict be allowed to go out to labor without being under the cus- 
tody of a guard or overseer of the penitentiary, unless he shall 
belong to a class known as ‘trusties,’ which class shall be com- 

osed of such of said convicts as' the superintendent and board 
of penitentiary ee shall be able to confide and trust 
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in absolutely to do what they may be required to do without be- 
ing under the supervision of a guard or overseer.” 

Section 40. “The superintendent shall collect the wages 
earned by the convicts.” 

Section 41. “When the labor of a convict shall be hired 
out the superintendent shall enter in a book a memorandum of 
the contract.” 


Section 59. «Whenever the convicts in the penitentiary 
or any of them shall not be hired out or employed in any work 
at the penitentiary, or otherwise occupied in any labor, it shall 
be proper and requisite to employ them in and about any work, 
labor or improvement on the capitol building or capitol grounds, 
and alsoin grading, repairing, opening, cleaning or leveling the 
streets, alleys, roads and bridges in and near to the city of Santa 
Fe, and in quarrying or hauling stone; and also in securing, 
bettering and protecting the banks of the Santa Fe river from 
overflow and destruction, so as to preyent damage from high 
water or otherwise, where the said river runs through the said 
city of Santa Fe.” 


The foregoing provisions of the bill are very broad. They 
authorize the hiring out of the convicts at any and every kind 
-of employment, and any and everywhere in the territory-—at 
house building, carpentering, blacksmithing, mining—at what- 
ever employment and in whatever way or locality the prison of- 
ficers may deem “most advantageous to the territory.” A gang 
of convicts with a guard may be sent to any city of the terri- 
tory to work on the streets or at other employment—to Socorro 
or Silver City to work in the mines—to Blossburg, Cerillos, 
Gallup or Carthage, to work in the coal banks, or to Las Cruces 
or elsewhere to perform agricultural labor. The limit to their 
employment in open and public competition with free labor, 
anywhere in the territory, is bounded only by the range of vo 
ations to work at and the number of convicts to be had. 

The last section quoted provides that the convicts shall, 
under certain conditions, be required to work without charge in 
improvement of the streets, bridges and river banks of Santa 
Fe. I submit whether this is fair to the other cities of the ter- 
ritory. All our towns and cities are taxed for the support of 
these convicts. They all bear the burden of the cost of the 
prison, and all have the same right to their labor. No 
one community should be permitted to monopolize that la- 
bor for the improvement of its streets, bridges and water ways 
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to the exclusion of all the rest, and if the convicts are to be 
put out to do public work in this way at all, arrange the law so 
that every community shall receive its proper due, and some- 
thing in proportion to its contribution to the defrayal of the 
public expenses. 

The 58rd section provides that “all applications for the par- 
don or commutation of any sentence of any convict, confined 
in the penitentiary, shall be first submitted to the board of peni- 
tentiary commissioners, * * * but no couvict, who shall have 
been sentenced to the penitentiary, shall be pardoned before the 
expiration of his time, or have his term commuted by the.gov- 
ernor, unless the same be first recommended by the board of 
penitentiary commissioners. 

The laws of the United States, section 1841, Revised Stat- 
utes, provide that the executive officer of each territory “may . 
grant pardons and reprieves, and remit fines and forfeitures for 
offenses against the laws of the territory for which he is ap- 
pointed, and respites for offenses against the laws of the United 
States.” , 

As the laws of Congress appear to have established no 
limitations or conditions to the exercise of the pardoning 
power of the governors of the territories, created by and acting 
under the government of Congress, nor granted to the territorial 
legislature any jurisdiction over that subject, and as the terri- 
torial legislatures can exercise no power over any subject, nor 
in any direction not vested in such legislature by the laws of 
Congress, it would seem somewhat conclusive that. the legisla- 
ture possessed no authority to regulate the pardoning power, 
and that in attempting the exercise of such authority that body 
transcends its functions, and, further, that in indulging in such 
an attempt, it is posturing before the intelligent people of Amer- 
ica in no enviable light. | l 

In many respects this bill is a'proper measure of legisla- 
tion and would serve useful public purposes. If its objection- 
able features, constitntionally and otherwise, as herein indi- 
cated, could be eliminated, it would afford me pleasure to con- 
tribute to its enactment into law. But its defects, in the 
particulars described, are too gross and palpable to permit of 
executive sanction. There are other and better ways of procur- 
ing occupation for the convicts so needful for their moral and 
physical health, and for the relief of the territory from the bur- 
den of their support, than to put them in open, publie competi- 
tion with every description of free labor. 

9 
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The nature and extent of the infringement of the legisla- 
ture upon the functions of the executive department, illustrated 
in this bill, are in their nature revolutionary and dangerous. 
‘ Our system of government rests, for its safety and perpetuity, 
upon the co-ordination and perfect equipoise of the three de- 
partments—executive, legislative and judicial. The co-ordi- 
nate quality of these departments is established and carefully 
adjusted by law, and any usurpation by one of the functions of 
another, as those functions are defined by the organic law, 
would unbalance the entire system, and confusion must ensue. 
It is solely for the more perfect preservation of this established 
and fundamental condition that I respectfully submit to the 
legislature the request for the elimination of the obnoxious con- 
stitutional defects indicated from this bill, to the end that it 
may become one of the wholesome laws of the territory. 


Epmunp G. Ross. 


JUSTICES’ COURT INTERPRETER. 


Executive Orrice, TERRITORY or New Merxco, 
Santa F's, Feb. 22, 1889. 


To the 28th Legislative Assembly: 


GENTLEMEN: ` I have the honor to return herewith, to the 
house in which it originated, Council bill number 125, with the 
following suggestions of amendment: 


As the bill now reads the interpreter provided for may 
collect $2 per day for each and every day of the year, and also 
$2 in addition for each and every additional case,more than one, 
tried on any one day. 


To remedy this, I suggest the addition at the end of the 
second section, of the words. “Provided, that no extra com- 
pensation shall be allowed such interpreter for his services as 
such interpreter in the trial of more than two causes on the 
same day nor for any day on which such services shall not have 
been performed.” 


I would also suggest the addition of the following at the 
end of the third section: ‘Provided, that in no event shall 
such fees be taxed to the territory or any county thereof.” 


| 
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I think it will be evident that without these amendments, 
the costs of litigation to the defendants in these courts may be- 
come unnecessarily burdensome, and to an extent that might 
at times defeat the ends of justice; and also that it would be 
unjust to the county and to the territory to impose upon either 
this additional expense, in any case. 

With these emendations, there can be no objection to the 
bill becoming a law. } 


lj 


Epmunp G. Ross. 


TO REGULATE OFFICE: HOLDING. 


Exzcvutive Orricre, TERRITORY or New Mexico, 
Santa Fr, Feb: 25, 1889. 


To the 28th Legislative Assembly: 


GENTLEMEN: I have the honor to return herewith Coun- 
cil bill number. 133, “An act to regulate the appointment of 
officers in the Territory of New Mexico,” ete., without execu- 
tive approval. 

The first section provides that. “no person shall be appoint- 
ed to, or hold any office of profit or trust in this territory, when 
the salaries or any part of the fees of such office are paid out of 
the territorial treasury or any county treasury,” unless he be a 
citizen of the territory and shall have first resided therein for 
three years. 

This bill abridges the privileges and immunities of citizens 
of the United States. The 14th amendment to the constitution 
of the United States declares that “all persons born or natnral- 
ized in the United States and, subject to the jurisdiction thereof, 
are citizens of the United States and of the state wherein ithe 
reside. No state shall make or enforce any law which shall 
abridge the privileges and immunities of citizens of the United 
States.” 

Section 1860 of the organic act provides that “the right of 
suffrage and of holding office shall be exercised only by citizens 
of the United States,” ete. 

Under the laws of the territory all the rights of citizenship 
inure upon a residence of six norths. The right to hold office 
is one of the common rights of citizenship of the United States 
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and is made concurrent with the right to vote by every existing 
law of the United States on that subject. It goes hand in hand 
with the right to vote and it is therefore not in the power of a 
Territorial Legislature to deny or abridgethat right. 


This bill attem pts to both abridge and deny that right. 


Section 1871, Revised Statutes, provides that “each judge 
of the supreme court'of the respective territories shall designate 
and appoint one person as clerk of the district over which he 
presides.” l 

The power of appointment of a district clerk, under this 
section, is absolute and unconditional. The pending bill at- 
tempts to establish conditions, and thus to abridge that power 
by prohibiting the judges of thesupreme court from appointing 
as their clerks persons who have not been for three years resi- 
dents of the territory, their salaries being paid out of the terri- 
torial treasury. 


If the Legislature should at any future time, under polit- 
ical conditions more congenial to that body, desire to allow re- 
muneration to the judges of thesupreme court for “serving the 
territory,” as was done by the 27th Legislative-Assembly, the 
judges would be estopped by this bill from receiving such com- 
pensation. 

The bill is therefore obnoxious to the constitution of the 
United States and to the organic act of the territory, and to 
good public policy. It practically serves public notice that we 
want no more strangers to come among us unless they pledge 
themselves to put away all desire to participate in publicaffairs. 
Its effect, if it could be enforced, would be to repress a whole- 
some ambition, and a notice to those contemplating immigra- 
tion that, however competent they might be found to be for the 
discharge of the duties of publie office, the Legislature has es- 
tablished a bar to their selection that is known in no other 
territory, and they will therefore direct their steps to fields 
where such absurd and un-American discriminations are not 
known. 

Epmunp G. Ross. 
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COLLECTION OF TAXES. 


EXECUTIVE OFFICE, TERRITORY or New Mexico, 
' Saxta Fr, Feb. 25, 1889. ! 


To the 28th Legislative Assembly. 


GENTLEMEN: Į have the honor to return herewith to the 
House in which it originated House bill number 138, «An act 
to facilitate the collection of taxes,” etc., without executive ap- 
proval. 

The first section of this bill amounts simply to a stay law, 
under the guise of a bill “to facilitate the collection of taxes.” 

It is retrocative in its operation, and makes a new contract 
with those of the community who have failed to pay their taxes, 
extending to them immunities which are denied to those who 
have performed their obligations iw that regard. It is there- 
fore partial in its operation, and will work to deprive the public 
treasury of a considerable portion of its revenues already ac- . 
erued. 

The third is simply verbiage, as the condition therein con- 
templated does not exist. | 

I very respectfully suggest that, instead of jenacting laws 
to diminish and complicate the collection of thé revenues, far 
better results to the public would be secured in the preparation 
and enactment of Jaws for their equalization and’ effective col- 
lection. It is reasonably estimated that these revenues now 
fall short, by many millions of dollars, of what they should be, 
and of what they would be with the establishment of a uniform 
and coherent system of assessment and collection.| 

Epmunp G. Ross. 


STOLEN ORES. ' 
Exercotive Orricr, Territory or New Mexics, 


Santa Fr, Feb. 25, 1889. 


To the 28th Legislative Assembly. 

GENTLEMEN: I have the honor to return herewith to the 
House in which it originated, Council bill number 88, “An 
act to facilitate the recovery of ore taken by theft or trespass, 
to regulate the sale and disposition of the same,” etc., with sug- 
gestions for its correction, to the end that the bill may more 
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effectually subserve the purpose of its enactment without injury 
to the parties involved and without hazarding the defeat of that 
purpose by the invalidation of the bill in the courts. 

As the bill now stands it is obnoxious, to a degree, at least, 
to the constitutional guarantee in article 4, that “the right of 
the people to be secure in their persons, houses, papers and. ef- 
fects against unreasonable searches and seizures, shall not be 
violated and no warrants shall issue but of probable cause, sup- 
ported by oath or affirmation and particularly describing the 
place to be searched and the persons or things to be seized. 

The bill authorizes this writ of search simply upon an affi- 
davit, without describing the place to be searched, and very in- 
definitely describing the things to be seized—and this affidavit 
gives any person who is willing to swear that any indefinite 
amount in value of ore has been stolen from him within the 
‘previous year, no matter by whom or where, the right to ran- 
sack every book of accounts of every nature belonging to any 
smelting establishment or reduction works of the state of whose 
affairs such person may desire to inform himself, or to sell the 
information to others or for any legitimate or illegitimate pur- 
poses. 

It would be difficult to formulate a law which would per- 
mit the establishment of a more dangerous system of black- 
mailing than this might be converted into. 

There are many excellent and needed provisions in this 
bill, but if this objectionable feature shonld be retained it is 
not improbable that it would be judicially invalidated and thus 
all its really good features would be lost. 

It is for that reason that I very respectfully yet urgently 
request its modification so as to conform strictly to the require- 
ment of the constitution quoted, and also by requiring, instead 
of the simple affidavit of a person who may or may not be re- 
sponsible—who may or may not havea legitimate purpose to 
subserve—the issuance of a properly guarded, search warrant by 
a competent judicial tribunal. 

It is quite as much to the interest of the miner as to the 
smelting establishment that this amendment be made. Both 
have rights in the measure and these rights should be equally 
conserved. 

Epuunp G. Ross. 
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FALSE PERSONATION. 


Exrovrive Orricr, Terrrrory or New Mextco, 
Santa Fe, Feb. 25, 1889. f 


To the 28th Legislative Assembly: 


GENTLEMEN: I have the honor to transmit herewith, to 
the house in which it originated, House bill number 161, “An 
act to punish false personation,” without executive approval. 

This bill is in the direct line of special legislation, ‘in that 
by special act it enlarges the scope of the act defining the of- 
fense of false personation, and that definition is limited to a 
single subject—the holding of two public offices, established or 
attempted to be established by the act to which this bill relates 

‘and is supplemental—instead of providing penalties for all such 
violations by a general bill, applicable alike to all public offices. 

It defines a class of crimes hitherto unknown to the law, 
and that by a special and not a general act—creating a new 
crime in two especial cases—the claiming of a right to either 
of two definitely named offices—Solicitor General and District 
Attorney. l 

Ifthe bill were madeapplicable to all territorial offices, instead 
of two, this objection would not apply; but being made applica- 
ble to but two, it becomes a special act, and thus obnoxious to 
the interdiction established in the act of Congress of July 30, 
1886, which distinctly declares that | 


“The legislatures of the territories .* * shall not pass 
local or special laws * * for the punishment of crimes and 
misdemeanors,” and that in all other cases where a general law 
“ ean be made applicable, «no special law shall be enacted in an 
of the territories of the. United States by the territorial legisla- 
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tures thereof.” 

It is undeniable that a general law could be framed to as 
fully accomplish the purpose of this bill as by a special act. It 
is apparent, therefore, that if this bill, if passed into the form 
of law, would be simply inoperative and void. 

The practice of legislating by special and local enactments 
is coming to be discountenanced by the legislative bodies gen- 
erally of the country. In many of the states it is positively 
forbidden by state constitutious in all cases where a general act 
can be made to accomplish the purpose. Its vice is apparent, 
and the general trend or legislation, is against it as vicious. 
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The philosophy of the growing demand for general.and the dis- 
continuance of special legislation whenever the former will ap- 
ply, was ably and forcibly stated by Judge Catron, of Tennes- 
see, one of the most eminent jurists of his time, in an opinion 
in which he said: 

“The rights of every individual must stand or fall by the 
same rule of law that governs every other member of the body 
politic, or land, under similar circumstances; and every partial 
or private law which directly proposes to destroy or affect indi- 
vidual rights, or does the same thing by affording remedies 
laeding to similar consequences, is unconstitutional and void.” 

«A general and public law prescribing remedies and modes 
of redress * * * can certainly be constitutionally passed. Can 
the same be done by a partial or private law ? This can as cer- 
tainly not be done, if the measure of justice to be administered 
is not according to the public law of the land.” 

- A conspicuous vice of this bill is in that it attempts to as- 
sume judicial functions, and to forestall the action of the 
courts by determining in advance of the adjudication by the 
lawfully constituted judicial tribunals, of questions for which 
in part those tribunals are created to adjudicate and determine. 
It provides, substantially, that a citizen, though holding a com- 
mission from an officer authorized by the organic act to issue 
stich commission, shall become subject to the pains and penal- 
ties of a felony, for seeking in the courts the establishment of 
a right which he may believe the law and his commission give 
him. 

The bill is but one more of the several attempts that have 
characterized the history of the current Legislative Assembly to’ 
break down the barrier established by the organic act between 
the three co-ordinate branches of government—the executive, 
legislative and judicial. . 

Previous efforts to pass beyond this fixed line of demarea- 
tion, by the legislative department, have been confined to but 
one or the other of these branches respectively ; but this effort 
becomes conspicuous in that it is directed to both the others— 
an attempt at absorption to the legislative department of the 
function of both the executive and the judicial departments. 

It infringes upon the authority of the executive in that it 
seeks to take away from that official the power to commission, 

aranteed by the organic act, by declaring his commission to 
be worthless in advance of judicial determination, and the as- 
sertion of a claim under it to bea crime. 
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It infringes upon the judicial department by making it a 
crime for one holding such commission to “assert any claim to, 
‘or shall claim to be the lawful possessor or incumbent” of either 
one of two named territorial offices, and thus to estop him from 
seeking justification in the courts, and thus again to take away 
from the courts the authority to adjudicate that question. The 
bare assertion of that claim is made a felony by punishment by 
fine and imprisonment in the penitentiary. 


Every man holding a commission from the authority au- 
thorized by law to issue such instruments has a right to go into 
court and seek to vindicate his claim, and there is no power 
anywhere under free government that can lawfully stop him 
from so doing. 


If the Legislative Assembly desires to provide especially for 
the punishment of intrusion into public office by methods con- 
trary to those it proposes to establish, the far more manly way 
would be to strike directly at the source of the alleged offense. 
If there is any offense or criminality in the preferment of a 
claim or right to a given public office, that offense or crim- 
inality is vastly more in the official who bestows the commis- 
sion on which that claim is based, than in him who receives and 
acts upon it, believing that it clothes him with a right to the 
office to which it appoints him. If there is any offense in this 
case, the executive is the offender. If the claim to an office 
under and by virtue of a commission issued by him is an of- 
fense under this bill, the executive issuing the commission is 
the party to whom the anathemas of the bill should be directed, 
and not to the party to whom the commission is issued, inno- 
cently believing, as he has a right to believe, that it clothes 
him with a right to the office named therein. 


It is of current public repute that it is the purpose of the 
executive to promptly. fill by appointment and ‘commission, 
every office created by the bill to which this is supplemental, 
and I therefore respectfully suggest that before this bill shall 
have passed into the form of law, its primitive features be so 
changed that the executive who shall issue such commission to 
the offices involved, instead of the recipients of those commis- 
sions, be made amendable to the pains and penalties therein 
imposed. l 

Epmunp G. Ross. 
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LIMITATION BILL. 


Exrcctive Orricr, Terrirory or New Mexico, 
Santa Fe, Feb. 27, 1889. 


To the 28th Legislative Assembly: 


GENTLEMEN: _I have the honor to return herewith to the 
house in which it originated, House bill number 76, “An act to 
limit the time within which certain suits may be brought,” ete., 
without executive approval. ò 


The ist section of this bill provides that in cases where the 
claim is held “under color of title deducible of record from the 
governments of Spain, Mexico or the United States, or from 
some officer thereunder having authority tomake grants or give 
titles or possession of lands,” the period of limitation shall be 
six years. Under the present law it is ten years. This reduc- 
tion in itself would not be objectionable but for other provis- 
ions in the bill. re 

It is observable that no deed proposing to convey a fee 
simple is required in this or in other sections. The title being 
«deducible of record” simply, though such record may show 
nothing but a quit claim conveyance, a party so in possession 
of a grant may acquire a complete title in six years, even in 
cases where the real owners may not have conveyed. Posses- 
sion is acquired, though the deed itself gives only constructive 
possession. 

To illustrate: A. B. holds a grant by quit claim from 
©. D. C. D. purports to convey the whole grant and A. B.'s 
title is therefore “deducible of record” through C.D. Yet 
C. D. may have acquired by descent with many others, all of 
whom, under this section, would be barred in six years. 

Thus it is shown that under this section the claimant of a 
grant or a portion of it, under mere color of title thereto, de- 
ducible of record as provided, does not require a valid grant 
title—a colorable one will suffice—to entitle him to the benefit 
of the reduction of the period of limitation from ten to six 
years. 

Under section 2, entry upon the lands, with color of title, 
exclusive of any other right and adverse holding under deed 
purporting to convey a fee simple, or under judgment or de- 
cree, gives title in ten years. 

Why should the claim of title be under deed purporting to 


. 


GOVERNOR’S MESSAGES. LXXV. 


convey a fee simple under this section, and not in the six year 
limitation under section 1? This distinction tends to excite 
suspicion of a hidden purpose, that is not favorable to the bill. 


Section 5 provides that the act “shall apply to times al- 
ready elapsed and to causes of action now existing.” The nat- 
ural effort of this provision is to review causes of action already 
barred by the lapse of ten years, and such a law would be un- 
constitutional and void. 


The legislature has no power to revive a cause of action 
barred by the statute of limitations. Even if this were not 
trne, why should the period be extended from ten to twenty 
years? Suppose adverse possession has been held for nine years 
and is about to ripen into perfect title. 


The persou who has been in possession for that period of 
time will in one year more have a title perfectly valid in the 
courts—uuder this bill eleven more years must elapse before 
his possession will become valid. He is deprived of a right 
which he has acquired under existing law—a right which the 
legislature cannot take from him without, to say the least, ex- 
ceeding bad faith. He has fulfilled his contract in law, in his 
efforts to obtain title to the land he occupies, and the legisla- 
ture steps in and says he must wait another ten years, subject 
to all the incidents and accidents of delay or of newly discovered 
and bogus adverse claims, before he is allowed to perfect a title 
which he had already earned under an implied contract he en- 
tered into with the territory, with his entry upon the land. 


Such legislation is not only unjust and oppressive, if not 
unconstitutional, but is inimical to the pressing need of the 
settlement and security of land titles. 

Section 7 gives the settler no right to set off the value of 
his improvements on the land unless he shall have been in pos- , 
session utder a grant or conveyance purporting to convey an 
estate in fee simple. This is calculated to inflict great injustice, 
as, under existing laws, an occupant who has been in possession 
for ten years, has acquired under these laws what is equivalent 
to a perfect title, in that such laws forbid suits to be brought 
against him after that time. 

After the expiration of that period, knowing that under 
the law he cannot be disturbed, he has reason to feel warranted 
in improving his land and surrounding himself and family with 
confortable dwellings and kindred improvements. These im- 
provements may: be his all, and répresent the labor of a life time, 
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and assuming that they were all, or nearly all, put upon the 
land after he has occupied it for the ten years requisite to give 
him a title, and then, not having occupied the twenty year pe- 
riod provided as the new limitation to be established in this 
bill, he may be ejected and all his improvements appropriated 
by the successful claimant of the land, without compensation. 


Unde: the provisions of this bill, if it should pass into the 
form of law, a claimant who had been in possession of a very 
small part of an alleged grant under color of title deducible as 
provided in the first section, for six years, could at once bring 
suit and oust a defendant who had been in possession of another 
part of the same alleged grant for ten years or more. Such a 
suit could be brought immediately upon the passage of this bill, 
and this result reached, although the possession for six and ten 
years, respectively, had been anterior to the passage of the bill. 

Section 9 is equally objectionable in policy and effect, and 
seems to fittingly illustrate the apparent purpose of ‘the bill. 
It is as follows: 

“The time by this act limited shall not be deemed to com- 
mence running in favoy of the occupant of any land not claim- 
ing the same under the provisions of section 1 of this act, until 
the issue of a United States patent for such land.” i 

In other words, no statute of limitations shall exist or run 
in New Mexico in favor of any settler or ocenpant of lands, ex- 
cept under öne of the following three classes of cases: 

First—Where the settler or occupant has acquired a patent 
from the United States. 

Second—Where the claimant of the adverse title, against 
which the statute is invoked, has acquired such a patent. 

Third—Where the claimant or occupant claims “under 
color of title deducible of record from the governments of 
Spain, Mexico or the United States.” 

What is the effect of allthis? A grant is asserted to ex- 
ist and a claim made to it. This claim is filed in the office of 
the Surveyor General, now or hereafter, and thereupon the land 
is reserved from entry at the United States land office. The 
settler or occupant can not begin to acquire any rights to any 
land within the boundaries of such grant until after a patent 
has been issued by the United States, or until such a patent has 
been refused by the United States, and this is true even though 
the title to the grant may remain unsettled for ten, twenty or 
fifty years. At present, no law compels the grant claimant to 
even file his grant in the office of the Surveyor General. 
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With this explanation it may be readily undersood why the 
changes in the existing law are proposed. 


Section 1881 of the’ Compiled Laws fixes ten years as the 
period within which suits, either in law or equity, must be 
brought for the recovery of lands, except by persons under dis- 
abilities. This section provides that no suit shall be brought 
for the recovery of lands unless within ten years after the right 
of action acerued. So that a defendant who had been in actual 
occupancy of lands for ten years, even without any deed or other 
color of title, has a perfect defense. 

This bill extends that time to twenty years. This is con- 
trary to the usual policy in the states where land titles were un- 

“settled. In nearly, if not all, these states—especially during 
their early settlement—short periods of limitation were adopted, 
much shorter even than the present,one of ten years here. 

Statutes of limitation are said to be statutes of repose. 
Their purpose is to discourage stale claims and require prompt 
assertion of hostile rights to property. The effect of this bill 
is the reverse. It revives rights that are barred, in violation 
of the constitution of the United States-—extends a period of 
limitation already sufficiently long—is contrary to prevailing 
legislative policy, and removes a condition in reliance upon 
which many possessory ciaims have been acquired in the ter- 
ritory. . ' 

A pressing need of New Mexico is some regulation wi we 
by speedy settlement and stability of title may be as. red. 
That end can not be reached by the methods established «n this 
bill, but the contrary will be the result. It is better to remain 
as we are than resort to methods.even more doubtful than what 
we now have. 

Epmunp G. Ross, 


CONTINGENT EXPENSES. 
Executive Orricr, Terrtrory or New Mexico, 
Sanra Fu, Feb. 28, 1889. 
To the 28th Legislative Assembly: 


GENTLEMEN: I have the.honor to return herewith to 
the House in which it originated House bill namber 179, enti- 
tled “An act to provide for the payment of certain contingent 
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expenses of the 28th Legislative Assembly,” ete., without exec- 
utive approval. 

The first section of the bill is objectionable because it pro- 
vides for paying the expenses of a committee never lawfully 
constituted and which has incurred much expense in the arbi- 
trary assumption of powers it has been judicially held not to 
possess. 

The second section is anobvious attempt to continue certain 
members and officers in the exereise of their functions beyond 
the time limited by the Congress of tne United States and to 
add to their emoluments in a manner which is clearly illegal. 
If this Legislature could continue certain of its members and 
employes in place for a term of five days, it could continue all 
of them—its entire organization---for an indefinite period, and: 
pay itself any extravagant amount from the territorial treasury. 

“pMUND G. Ross. 


t 


AMENDMENTS IN CIVIL CASES. 
Executive Orrice, TERRITORY of New Mexico, 


} 
Santa Fr, Feb. 28, L889. j 


To the 28th Legislative Assembly: 

GENTLEMEN: I have the honor to return herewith to the 
House in whieh it originated Council bill number 204, “An 
act in reference to amendments in civil cases,” without execu- 
tive approval. 

Section 1911 of the Compiled Laws of L884 is as follows: 
“Each party by leave of the court shall have leave to amend, 
upon such terms as the court may think proper, at any time 
before verdict, judgment or decree.” 

This is quite as liberal a law for amendment of pleadings 
as exists anywhere. This bill, instead of simplifying and per- 
initting amendments in courts of justice, renders them more 
difficult to obtain. The court can, and in practice does gen- 
erally permit amendments, under the present law, without any 
affidavit by either the litigants or other persons. The question 
of allowing an amendment is properly left to the court. The 
court exercises its discretion under the circumstances of each 
case, and, if it allows the amendiment, properly fixes the terms 
upou which the same is allowed in justice te each party. 
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Under the proposed law no amendment can be allowed unless 
the party asking the amendment makes an affidavit, corrobora- 
ted by the affidavit of at least one other person nota party to 
the suit, that a mistake of facts has been made by him in the 
pleading sought to be amended. 


If this act becomes a law, no amendments of pleadings dan 
be granted unless these affidavits are filed. Amendments 
should be granted in some cases when no mistakes of facts have 
been made. In very few instances where mistakes of fact have 
been ,made will any third person, not a party to the suit, have 
any personal knowledge that such mistake has been made, 
so as to be able to make an affidavit of corroboration as required 
by the act. Instead of the act facilitating amendments it im- 
pedes them. 

In some cases where these affidavits could be made, the 
amendments ought not to be allowed, and this act takes all dis- 
eretion away from the court and compels the granting of the 
amendment. The legislature cannot judge of the circunistances 
in each case. Some discretion should be left in the court. If 
a sworn pleading, such as an answer in equity or an answer to 
a garnishee, be filed, and even if the litigant had also sworn to 
the facts as a witness in the case, under the law, after the liti- 
gant discovers that his sworn admission will be fatal to his case, 
or defense, by filing these affidavits he may compel the court 
to permit him to retract this sworn admission and strike it out. 
of the answer. The aflidavits may be false, the court may be 
absolutely certain that such is the case, and still be powerless 
to refuse such an amendment. The executive is aware of ap- 
plications having been made for leave to amend pleadings after 
a protracted trial, during which the litigant had testified in re- 
lation to the contents of the pleading, and after the court had 
delivered an opinion fatal to the litigant, based upon his sworn 
allegation sought to be eliminated by the amendment. 

This knowledge leads to the belief that this is a general 
act for a special purpose. 

Epmcenp G. Ross. 
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TO AMEND SUPREME COURT BILL. 


* 


Exrcuttve Orrice, TERRITORY or New Mexico, 
Santa Fr, Feb. 28, 1889. 


To 28th Legislative Assembly: 


GENTLEMEN: I have the honor to return herewith to the 
House in which it originated House bill number 164, “An act 
to amend an act with reference to practice in the supreme court, 
and for other purposes,” approved January 5, 1889, without 
executive approval. 


The act sought to be amended was passed and approved 
at the present session of the legislature. Its subsequent opera- 
tion has developed defects which were not foreseen at the time 
of its approval and should be repealed instead of amended, 
especially in the direction now proposed. Both are in several 
important particulars in conflict with the act of Congress ap-. 
proved July 30, 1886, prohibiting special legislation, and with 
fundamental principles of constitutional law. 

The third section of the proposed act is made applicable to 
causes already pending in the supreme court, if the record had 
not been filed in that court prior to December 28, 1888, al- 
though docketed there. 


For a cause to be thus pending, the writ of error must >- 
have been sued at or the appeal taken prior to December 28, 
1888. 


The first section to this bill is an amendment of section 
1 of the original act. It attempts to dispense with the neces- 
sity of settling what part of the record shall be taken up to the 
supreme courts in an orderly manner by the court below. Its 
tendency is to create confusion in the taking of appeals. 


The act thus divides pending cases in the supreme court 
into different classes. It leaves the law as it stood prior to De- 
cember 28, 1888, to apply to cases which had been docketed 
and in which the records had been filed prior to December 28, 
1888. ‘The law then provides for protecting the appeals and 
filing records in cases appealed or in which writs or error had 
been sued out prior to December 28, 1888, provided the rec- 
ord had not been filed prior to that date. 


The act of January 5, also authorized the filing of the 
record in cases and the docketing of the same where appeals 
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‘had been taken or writs of error sued out prior to December 28, 
1888, provided the same was done within twenty days after the 
passage of the act, ! 

Why the 28th of December, 1888, was selected for the pur- 
pose of affecting a classification does not appear. The etťect 
of the law is to secure a review of cases in the Supreme Courts 
that could not have been reviewed under the law as it stood. 
It enables appellants and plaintiffs in error to perfect bills of 
exception and records, which they had neglected and failed to 
perfect within the time prescribed by the old law. This was 
and undoubtedly is the purpose of the act. Otherwise it wonld 
have been made applicable solely to appeals taken and writs of 
error sued out subsequent to the passage of the act. The law 
as it stood allowed thirty days for filing bills of exception and 
perfecting the records, and this time could be extended upon 
application to the court; the time was ample. At common 
law this bill of exceptions had to be filed during the trial, or 
at least during the term of court at which the trial took place. 
The act. of January 5, 1889, and the act before me are without 
precedent in legislation or practice. 

To pass laws to relieve litigants for mistakes or acts of 
omission under the law as it exists is an unjustifiable diserimi- 
nation. It is not the policy of the law to relieve litigants from 
such consequences. Such legislation is partial—class legisla- 
tion—and if it so appears renders the act void. It can be 
readily seen from an examination of the records of the supreme 
court that this legislation is intended and can effect retroac- 
tively but a very few cases; and as to these cases, it is in vio- 
lation of the prohibition of special legislation imposed by Con- 
gress upon the legislature. $ 

It may be contended that as this legislation relates to the 
remedy merely, that its retroactive feature does not render it 
void. A judgment once rendered becomes the property of the. 
person in whose favor it is given. A contract for its perform- 
ance at once arises obligatory upon one party and in favor of 
the other. To say that this judgment, which without the til- 
ing of this bill of exceptions or record, may be absolutely un- 
assailable, may be rendered valueless by granting an appeal by 
virtue of a retroactive law, under pretext of oe the reme- 
dy only, is an absurdity. The courts have declared such laws 
void. Such an act is not and cannot be the law of the land or 
due process of law. “Every partial or private law, which di- 
rectly proposes to destroy or affect individual rights or to afford 
remedies which lead to similar consequences, is unconstitutional 


LXXXII 28TH LEGISLATIVE ASSEMBLY. 


and void.” The retroactive feature ofthis act, while seem- 
ingly applicable to several classes of cases, is actually applicable 
to very few cases. It is another attempt to pass a law clothed 
in general language for a special purpose. 

An inspection of the docket of the supreme court will 
show that only one case had been docketed in the supreme 
court prior to December 28, 1888, in which the record had not 
been filed at that date; that only one case was attempted to be 
docketed then under the provision of docketing within twenty 
days, as provided in the act of January 5, 1889, as above re- 
ferred to. No other cases have been since docketed in said 
court to which this act can apply retroactively. 

Thus the records of the court show that this act was and 
is intended to apply to two cases. 

The following is the docket entry of these cases: 

“No. 383.. Pedro Perea, garnishee of Jesus M. Perea, 
plaintiff in error, vs. Colorado National Bank, error to Dis- 
trict Court, 2nd Judicial District, County of Bernalillo. Plain- 
tiffs Attorneys, Catron, Knaebel & Clancy. Defendant’s At- 
torney 

This is the only case docketed prior to December 28, 
1888, in which no record had been filed at that date. 

The other case is as follows: 

“No. 395. Guadalupe S. de Garcia y Perea, Appellee, 
vs. Mariano Barela, Executor of Pedro Garcia y Perea, et al. 
Appellee’s Attorneys, Catron, Knaebel & Clancy, and Wade & 
Ktynerson. Transcript of the record filed January 15, 1889.” 

In this case a motion was filed on January &, 1889, stating 
that the case had been appealed on October 28, 1888, more than 
thirty days ‘before the first day of the term to which the repeal 
was returnable, and that no transcript of the record had been 
filed therein by appellants; that appellee produces in court such 
transcript and moves that the same be filed and the judgment 
of the lower court affirmed. This motion is signed, M. T. 
Thornton and S. B. Newcomb, attorneys for appellees. Under 
the law as it stood prior to the 5th day of January, this motion ° 
would at once have been sustained. On the 15th day of Janu- 
ary, 1889, this motion would at once have been sustained. On 
the 15th day of January, 1889, the following motion was filed 
in said case : 

“Now comes said defendants and appellants and show to 
the court here that they have filed in this court the record in 
this cause, in accordance with the provision of section 1 of an 
act of the Legislative Assembly of the Territory of New Mexico, 
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approved January —, 1889, entitled «An act with reference to 
practice in the Supreme Court, and for other purposes,’ and the 
thereupon move the court for leave to assign errors and file 
briefs, as in other causes, and to tix the time within which said 
record shall be printed, errors assigned and briefs filed. 
“Carron, KNAEBEL & CLANCY, 
“Counsel for defendants.” 

These two motions are still pending in the Supreme Court. 

Thus laws are passed presumably for two cases—for these 
two cases are the only ones in existence to which some of its 
provisions apply. But for this retroactive legislation the Su- 
preme Court would have affirmed the decree of the court below 
in the above cause, and by this legislation the rights of counter 
litigants are sought to be correspondingly impaired. 

The third section of the proposed act of amendnient makes 
several changes of minor importance in the act of Jan. 5, 
1889. But it also makes one change to which it is necessary 
to call special attention. oe 

The act of Jan. 5, 1889, provides that «* * in any 
cause now pending, or which may hereafter be pending in the 

. Supreme Court to review the judgment of a district court, any 
party desiring to have any material matter not apparent on the 
face of the record made a part of the record, may prepare a bill 
of exceptions, etc., at any time within twenty days before the 
first day of the term of the Supreme Court in which the said 
cause shall be docketed,” ete. The proposed act substitutes for 
the works “in which said cause shall be docketed,” the words 
“to which such cause may be returnable.” 

The only case now “docketed” in the Supreme Court to 
which this provision can be made applicable is case number 383, 
which I have already fully set out by its title. The retroactive 
feature of this provision is and can be made applicable to no 
other case. 

And as to future cases it “would be wholly immaterial 
whether the word “returnable” or ‘“‘docketed’’ were used. This 
‘proposed change will enable a bill of exceptions to be filed in 
this cause number 383, when it cannot be done as the law now 
stands. This is special legislation of the most vicious char- 
acter. 

Few of us enjoy the extraordinary advantage of having 
laws, passed for our special benefit, to say nothing of partici- 
pating in their passage ourselves. ` 

Epmunp G. Ross. 


